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HAWATI'I RULES OF
PENAL PROCEDURE

I. SCOPE, PURPOSE
AND CONSTRUCTION

Rule 1. SCOPE.

These rules shall govern the procedure in the
courtsof the Stateinall penal proceedings, with the
exceptions stated in Rule 54.

Rule 2. PURPOSE AND CONSTRUCTION.
These rules are intended to provide for the just
determination of every penal proceeding. They shall
be construed to secure simplicity in procedure,
fairness in administration and the elimination of
unjustifiable expense and delay.
Rule 2.1. CLASSIFICATION OF
PROCEEDINGS.

All criminal proceedingsshdl bedividedintothe
following classes: Traffic, Criminal Traffic,
Criminal, Family Criminal, Special Proceeding, ad
Special Proceeding - Prisoner.

Proceedings in mandamus, habeas corpus, quo
warranto, prohibition, and any other proceedings not
specifically included herein shall be classified under
Special Proceeding.

(Added February 4, 2000, effective July 1,2000.)
Rule 2.2. FORM OF PLEADINGS AND
MOTIONS.

(a) General.All pleadingsand paperstobefiled
shall be in substantially the form annexed to these
rules and described in particular in thisrule.

(b) General requirements.

(1) QuALITY AND SiZE OF PAPER, AND STYLE OF
TvyPE.

(i) Paperstobefiled shdl betyped o printedin
black and shall be nest, clean, and legble.

(ii) Thepaper shall beunruled, opaque, unglazed
and white of standard quality, 8 1/2x 11 inches in
size, and nat less than thirteen pound we ght.

(iii) Thetype shall be standard 12 point picaor
equivalent.

(2) MARGINS.

(i) Each page shall have amargin at the top and
bottom of 1 inch.

(Release: 06/04)
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(ii) The left-hand and right-hand side margn
shall be not less than 1 inch.

(3) SpacinG. Lines on each page shall be
double-spaced or one and one-half spaced; provided
that descriptionsof real property and quotations may
be single spaced.

(4) Two-sipED coriEs. Copies, but not originals,
may be two-sided.

(5) PacinaTION. All pagestoapaper, except the
first page, shall be numbered consecutively at the
bottom and shall befirmly bound together at the top.

(6) SiIGNATURE. Signatures and all other
handwritten entries on papers shall be in legible
black or blue ink. The name of the signator shall be
typed or printed under the signature.

(7) ExHiBiTs. Exhibitsmay befastened to pages
of the specified 9ze. Copies of exhibits shall be as
legible as theoriginal.

(c) No flyleaf shall be attached. No flyleaf
shall be attached to any paper.

(d) Form of first page of a paper. Except as
providedin paragraph (f), thefirst page of each paper
shall be in the following form:

(1) The space at the top left of the center of the
page shall containthe name, atorney number, office
address, tel ephone number, and facsimile number (if
any) of the attorney for the party in whose behalf the
paper isfiled, or of the party if appearing pro se;

(2) The space at thetop right of the center of the
page shall beleft blank for the use of the clerk of the
court;

(3) The caption shall conform tothe following:

(i) The name of the court shall be centered and
not less than 3 inches from the top of the page;

(ii) The spacetotheleft of the center of the page
shall contain the case name;

(iii) In the space to the right of the case name,
there shall be listed: the case number, the title of
paper(s) attached (if any), and the hearing date, time,
and name of the presiding judge.

(iv) In the center of the page below the caption,
thereshall beatitle stating the character of the paper.

(v) Noticethat certification or acknowledgment
of service is attached may be entered at the bottom
margin.

(e) Contents of first paragraph. When the
purpose of the motion isto request the court to issue
an order, the fira paragraph of the motion shall
contain a concise statement of the relief sought.

HRPP--1
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When applicable, the first paragraph shall include a
reference to any prior order, judgment or decision
implicated by the relief sought.

(f) Two or more papers or documents filed
together. When two or more papers or documents
are filed togethea (such as a motion and its
supporting documents), the documentsfollowingthe
first document need not begin on a new page and
need not comply with the first page requirements of
paragraph (d), except that the title of the ensuing
document(s) must be centered on the page before the
first paragraph of that document.

(g) Signing of pleadings and other papers.
Every pleading and other paper shall be signed by the
party or the party's counsel. Where two a more
papers or documerts are filed together, the party or
party's counsel needonly provide onesignatureat the
close of the papersfiled together, with the exception
that where affidavits or declarations of counsel are
filed together with pleadings or other papers, the
affidavits or declarations must be separately
executed.

(h) Forms furnished by the court. The court
shall furnish forms approved by the supreme court,
and those forms shall be used in al appropriate
instances, unless otherwise permitted by the court.

Approved forms may be reproduced through
photocopiers, computers, or other means. A
reproduced form shdl be similar in design and
content to the approved form. Any person filing a
form that is not identical in content to an approved
form shall advise the court of the differences by
attaching a short explanatory addendum to the
document. The court may imposesanctions upon the
filing personfor failureto comply withthisrule. The
approved forms or any reproduction thereof
permitted by this rule shall not be subject to the
format requirements of thisrule.

(Added February 4, 2000, effective July 1, 2000.)

II. PROCEEDINGS IN THE
DISTRICT COURT
Rule 3. APPLICATION FOR ARREST
WARRANT.
An application for the issuance of a warrant of
arrest may beintheformof acomplaint, an affidavit
or affidavits, or acomplaint supported by anaffidavit
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or affidavits. It shall contain a written statement of
the essential facts constituting the offense being
alleged. It shall be subscribed by the complainant
under oath or affirmation before the prosecutor and
shall forthwith be presented to adistrict court judge
within the circuit in which the offense is alleged to
have been committed or who otherwise by law has
jurisdiction to issue awarrant of arrest on the appli-
cation. No warrant of arrest shall isae unless it
appears from the application that there is probable
cause to believe that an offense has been committed
and that the defendant has committed it. More than
one warrant may issue on the same application. The
issuance and execution of warrants shall be as
provided in Rule 9.

Rule 4. RESERVED.

Rule 5. PROCEEDINGS BEFORE THE
DISTRICT COURT.

(a) In general.

(1) UroN ARREST. An officer making an arrest
under awarrant shall take the arrested person without
unnecessary delay before the district court having
jurisdiction, or, for the purpose of admissionto bail,
before any judge or officer authorized by law to
admit the acaused person to bail.

(2) PROBABLE CAUSE DETERMINATION UPON
ARREST WITHOUT A WARRANT. AS soon as
practicable, and, Rule 45 notwithstanding, not later
than 48 hours after the warrantlessarrest of a person
held in custody, a district judge shall determine
whether there was probable cause for the arrest. No
judicial determination of probable cause shall be
made unless there is before the judge, at the
minimum, an affidavit of the arresting officer or
other person making the arrest, sdting forth the
specific facts to find probable cause to believe that
an offense has been committed and that thearrested
person has committed it. If probable cause is found
as aforesaid, an appropriateorder shall befiled with
the court as soon as practicable If probable causeis
not found, or a proceeding to determine probable
causeis not held within the time period provided by
this subsection, the arrested person shall be ordered
released and discharged from custody.

(3) CONSOLIDATIONWITHOTHER PROCEEDINGS.
The probabl e cause determination may, inthediscre-
tion of the judge, be combined with a bail hearing

(Release: 06/04)
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under subsection (a)(1) of thisrule, an arraighment,
a preliminary hearing or any other preliminary
proceeding in the criminal case so long asthe proba-
ble cause determination takes place in the time
period provided under subsection (a)(2) of thisrule.
A probable cause determination shall not constitute
an initial appearance unless it is combined with
another preliminary proceeding inthe same case.

(b) Offenses other than felony.

(1) ARRAIGNMENT. In the district court, if the
offense charged against the defendant is otherthan a
felony, the complaint shall befiled or theora charge
stated, a copy of such charge and any affidavits in
support thereof, and a copy of theappropriate order,
if any, shall be furnished to the defendant and pro-
ceedings shall be hadin accordancewith this section
(b). Arraignment shall be in open court and shall
consist of the reading of the complaint or the state-
ment of the oral charge to the defendant, or stating
the substance of the charge and calling on the defen-
dant to plead thereto. The def endant may waive the
reading of the complaint or the statement of the oral
charge at arraignment provided that an oral charge
shall be stated at the commencement of trial or prior
to entry of aguilty or no contest plea. In addition to
the requirements of Rule 10.1, the court shall in
appropriatecasesinform the defendant of therightto
jury trial in the circuit court or that the defendant
may elect to be tried without a jury in the district
court.

(2) PLEA. The plea shall be entered in accor-
dancewith the provisionsof Rule 11. The defendant
shall not be entitled to a preliminary hearing, pro-
vided that if a defendant, having been arrested
without awarrant, isheld in custody for a period of
more than 48 hours, Rule 45 notwithstanding, after
the defendant's initial appearance in court without a
commencement of trial, the defendant shall be
released to appear on the defendant's own recogni-
zance unless the court finds from a sworn complaint
or from an affidavit or affidavits filed with the
complaint or pursuant tosubsection (a)(2) of thisrule
that thereis probable causeto believe that an offense
has been committed and that the defendant has
committed it; provided further that if the defendant
demands a jury trial under subsection (b)(3) of this
rule, the court shall, upon the defendant's motion,
discharge the defendant unless probable cause is
found as aforesaid.

(Release: 06/04)
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(3) JURY TRIAL ELECTION. In appropriate cases,
the defendant shall be tried by jury in the circuit
court unlessthe defendant waivesinwritingor orally
in open court the right to trial by jury. If the
defendant does not waive the right to atrial by jury
at or before thetime of entry of a pleaof not guilty,
the court shall commit the defendant to the circuit
court for trial by jury. Within 7 days after the district
court's oral order of commitment (i) thedistrict court
shall sign its written order of commitment, (ii) the
clerk shall enter thedistrict court'swritten order, and
(iii) the clerk shall transmit to the circuit court dl
papersin the proceeding and any bail deposited with
the district court; provided, however, tha if trial by
jury is waived in the circuit court, the proceedi ngs
may be remanded to the district court for disposition.

(4) TriAL. A defendant who pleads nat guilty
and is not entitled to or has waived the right to trial
by jury shall be tried in thedistrict court.

(5) SEnTENCE. If the defendant is adjudged
guilty after trial or plea, sentence shall be imposed
without unreasonable del ay.

(c) Felonies. In the district court, a defendant
charged with a felony shall not be called upon to
plead, and proceedings shall be had in accordance
with this section (c).

(1) INITIAL APPEARANCE; SCHEDULING OF
PRELIMINARY HEARING. At theinitial appearancethe
court shall, in addition to the requirements under
Rule 10.1, furnish the defendant with a copy of the
complaint and affidavits in support thereof, if any,
together with a copy of the appropriate order of
judicial determination of probable cause, if any, and
inform the defendant of the right to a preliminary
hearing. If the defendant waives preliminary hearing
pursuant to subsection (c)(2) of this rue, the court
shall forthwith commit the defendant toanswer inthe
circuit court. If the defendant does not waive such
hearing, the court shall schedule a preliminary
hearing, provided that such hearing shall not be held
if the defendant is indicted before the date set for
such hearing.

(2) WAIVER OF PRELIMINARY HEARING. The
defendant may in open court waive preliminary
hearing, provided tha the court shdl accept such
waiver only after the defendant has signed a written
statement acknowledging:

(i) The defendant is aware of the defendant's
constitutional right to require the State to establish
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probable cause before the State can begin formal
felony prosecution in circuit court;

(ii) That in order toestablish probable cause the
Statemust offer sufficient evidenceto "lead aperson
of ordinary caution or prudence to believe and
conscientiously entertain astrong suspicion” that the
defendant has committed the felony charged or an
included felony;

(iii) That the State has the choice of establishing
probablecause at either apublic preliminary hearing
in front of ajudge or at aclosed proceeding before
thegrand jury;

(iv) That if ajudge or the grand jury concludes
that the State has established probable cause ard if
formal charges are then filed in circuit court, a
defendant then has the right to obtain written
transcripts of the grand jury proceeding or
preliminary hearing, and these transcripts mighthelp
the defendant in preparingfor trial;

(v) That if a defendant waives preliminary
hearing, the State may then prosecute the defendant
immediately in circuit court, without waiting for a
grand jury indictment; and

(vi) By waiving a preliminary hearing, the
defendant is giving up the right to a probable cause
determinationandisalso giving up theright to obtain
written transcripts of the preliminary hearing or
grand jury proceeding.

(3) TIME FOR PRELIMINARY HEARING; RELEASE
UPON FAILURE OF TIMELY DISPOSITION. The court
shall conduct the preliminary hearing within 30 days
of initial appearance if the defendant is not in
custody; however, if thedefendant isheld in custody
for a period of more than 2 days after initial
appearance without commencement of adefendant's
preliminary hearing, the court, on motion of the
defendant, shall release the defendant to appear on
the defendant's own recognizance, unless failure of
such determination or commencement is caused by
the request, action or condition of the defendant, or
occurred with the defendant's consent, or is
attributableto such compelling fact or circumstance
which would preclude such determination or
commencement within the prescribed period, or
unless such compelling fact or drcumstance would
render such release to be against the interest of
justice.

(4) EvipENCE. The prosecution and the
defendant may introduce evidence and produce
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witnesses, who shall be subject to cross-examination.
The defendant may testify, subject to
cross-examination. Objections to evidence on the
ground that it was acquired by unlawful meansare
not properly made at the preliminary hearing.
Motions to suppress must be madeto the trial court
asprovided in Rule 12.

(5) DURATIONOFHEARING; CONTINUANCE. Once
the preliminary heari ng has commenced, the court,
for good cause shown, may continue it.

(6) DisposiTiON. If fromtheevidenceit gopears
that there is probable cause tobelieve that the felony
charged, or an included felony, has been committed
and that the defendant committed it, the court shall
commithim toanswer inthecircuit court; otherwise,
the court shall discharge him. The finding of
probable cause may be based in whole or in part
upon hearsay evidence when direct testimony is
unavailableor when it is demonstrably inconvenient
to summon witnesses able to testify to fads from
personal knowledge. If the defendant is held to
answer inthecircuit court, thecourt shall transmit to
the circuit court all papers and articles received in
evidence at the preliminary hearing and any bail
received by it.

(7) TIME FOR COMMITMENT TO CIRCUIT COURT.
Within 7 days after the district court's oral order of
commitment (i) thedistrict court shall signitswritten
order of commitment, (ii) the derk shall enter the
district court's written order, and (iii) theclerk shall
transmit to the circuit court all papers in the
proceeding and any bail deposited with the district
court.

(8) BaiL. The district court, as authorized by
Hawai‘i Revised Statutes, chapter 804, may admit the
defendant to bail or modify bail anytime prior to the
filing of the written order committing the case to
circuit court.

(Amended February 28, 1983, effective February
28, 1983, amended effective September 2, 1988,
further amended November 22, 1994, effective
December 5, 1994, further amended April 11, 1995,
effective April 26, 1995, further amended September
5, 1996, effective October 1, 1996, further amended
effective September 17, 1997; further amended
February 4, 2000, effective July 1, 2000, further
amended November 17, 2000, effective January 1,
2001.)

(Release: 06/04)
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III. THE CHARGE

Rule 6. GRAND JURY.

(a) Summoning grand juries. Each circuit
court shall order one or more grand juries to be
summoned at such times as the public interest
requires. Thegrand jury shall consist of 16 members.
The court shall direct that a sufficient number of
legally qualified persons be summoned to meet this
regquirement.

(b) Objections to grand jury and grand
jurors.

(1) CHALLENGES. Theprosecutor may challenge
the array of jurors on the ground that the grand jury
was not selected, drawn or summoned in accordance
with law, and may challengean individual juror on
the ground that the juror is not legally qudified.
Challenges shall be made before the administration
of the oath to the jurors and shall be heard by the
court.

(2) MoTionTODISMISS. A motiontodismissthe
indictment may bebased on objectionstothearray or
on the lack of legal qualification of an individual
juror. An indictment shall not be dismissed on the
ground that one or more members of the grand jury
were not legally qualified if it appears from the
record kept pursuart to section (c) of this rule that,
after deducting the number not legally qualified, not
less than three-fourths but in no event less than 8 of
the jurors present concurred in finding the
indictment.

(¢) Foreman and deputy foreman. The court
shall appoint one of the jurors to be foreman and
another to be deputy foremanand may remove either
of them for cause. The foreman shdl have power to
administer oaths and affirmations and shall sign all
indictments. He or another juror designated by him
shall keep a record of the number of jurors
concurring in the finding of every indictment and
shall file the record with the clerk of the court, but
the record shall not be made public except on order
of the court. During the absence of the foreman, the
deputy foreman shall act as foreman.

(d) Who may be present. The prosecutor, the
independent grand jury counsel, the witness under
examination, and interpreters when needed, may be
present whilethe grand juryisinsession. An official
reporter or operator of a recording device shall be
present and shall fully record all evidencepresented
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to and all statements made beforethe grand jury. No
person other than thejurorsmay be present whilethe
grand jury is deliberating or voting.

(e) Secrecy of proceedings and disclosure.

(1) Disclosure of matters occurring before the
grandjury other than its deliberationsand the vote of
any juror may be made to the prosecutor for usein
the performance of his duties. Otherwise, a juror,
prosecutor, interpreter, reporter or opergor of a
recording device, or any typist who transcribes
recorded testimony may disclose matters occurring
before the grand jury only when so directed by the
court preliminarily to or inconnectionwith ajudicial
proceeding or when permitted by the court at the
request of the defendant upon ashowing that grounds
may exist for a motion to dismiss the indictment
because of matters occurring before the grand jury,
subject, however, to the provisions of subsection
(e)(2) of thisrule. No obligation of secrecy may be
imposed upon any person except inaccordance with
this rule. The court may direct that an indictment
shall be kept secret until the defendant isin custody
or hasgiven bail, and in that evert the clerk shall seal
the indictment and no person shall disclose the
finding of the indictment except when necessary for
the issuance and execution of awarrant or summons.

(2) After indictment is returned against a
defendant, the defendant shall, on motion to the court
and subject to payment therefor, have the right to a
transcript of that portion of the grand jury
proceedings which relates to the offense charged in
theindictment; subject, however, toregulation by the
court under Rue 16 (e)(4).

(f) Finding and return of indictment. Eight
members shall constitute a quorum. An indictment
may be found only upon the concurrence of
three-fourths, but in no event lessthan 8 of thejurors
present. The indictment shall be returned by the
grand jury through its foreman to a judge in open
court. If thedefendant isin custody or has given bail
and the required number of jurors do nat concur in
finding an indictment, the grand jury through its
foreman shall so report to the court in writing
forthwith.

(g) Discharge and excuse. The grand jury shall
serve for atem as provided by law. At any time for
cause shown the court may excuse a juror either
temporarily or permanently, and in the latter event
the court may impanel another person in place of the
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juror excused.

(h) Oath or affirmation. Substantialy the
following oath shall be administered t the grand
jurors:

"You, and each of you, do solemnly swear or
affirmthat you will diligently inquire and make true
determinationsof all matters and things presented to
you or which shall otherwise come to your
knowledge; that you will indict noonethrough envy,
hatred, or malice, nor leave anyone unindicted
through fear, favor, affection, gain, reward or hope
therefor, but will determine all things truly, as they
come to your knowledge, according to the best of
your understanding and that you will keep secret
matters occurring before you, except as you may be
permitted to disclose the same by law or order of the
court."

(Amended January 6, 1982, effective January 6,
1982; amended effective September 2, 1988.)

Rule 7. THE INDICTMENT, COMPLAINT
AND ORAL CHARGE.

(a) Use of indictment, complaint or oral
charge. The charge against a defendant is an
indictment, a complaint or an oral charge filed in
court. A felony shdl be prosecuted by an indictment
or acomplaint. Any other offense may be prosecuted
by an indictment, a complaint, or an oral charge.

(b) When felony may be prosecuted by
complaint. A felony may be prosecuted by a
complaint under any of the following three
conditions:

(1) if with respect to that felony the district
judge has found probable cause at a preliminary
hearing and has committed the defendant to answer
in the circuit cout pursuant to Rule 5(c) of these
rules;

(2) if, pursuant to Rule5(c)(2) of theserules, the
defendant has waived in open court his right to a
preliminary hearing; or

(3) if, pursuant to Rule 7(c) of these rules, the
defendant has waived in open court his right to an
indictment.

(¢) Waiver of indictment. The defendant may
in open court waive indictment, provided that the
court shall accept such waiver only after the
defendant has signed a written statement
acknowledging:

(i) Heisawarethat he hasaconstitutional right
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torequirethe Stateto establish probabl e cause before
the State can begin formal felony prosecution in
circuit court;

(ii) That in order toestablish probable cause the
Statemust offer sufficient evidenceto "lead aperson
of ordinary caution or prudence to believe and
conscientiously entertain astrong suspicion” that the
defendant has committed the felony charged or an
included felony;

(iii) That if agrandjury concludes that the State
has established probable cause and if the grandjury
returns an indictment, a defendant then hasthe right
to obtain written transcripts of the grand jury
proceeding, and these transcripts might help the
defendant in preparing for trial;

(iv) By waiving indictment, the defendant is
giving up hisright to a probabl e cause determination
and is also giving up his right to obtain written
transcripts of the grand jury proceeding.

(d) Nature and contents. The charge shall bea
plain, concise and definite written statement of the
essential facts constituting the offense charged,
provided that an oral charge need not be in writing.
Anindictment shall be signed by the prosecutor and
the foreperson of the grand jury. A complaint shall
be signed by theprosecutor, or it shall be swornto or
affirmed in writing before the prosecutor by the
complainingwitnessand be signed by the prosecutor;
except that acomplaint allegingatraffic offense may
be sworn to or affirmed by a police officer before
another police officer as provided by law and need
not be signed by the prosecutor. The charge need not
contain aformal conclusion or any other matter not
necessary to such statement. Allegationsmadein one
count may be incorporated by reference in another
count. It may be alleged in a single count that the
meansby which thedefendant committed theoffense
are unknown or that the defendant committed it by
one or more specified means. The charge shall state
for each count the official or customary citation of
the statute, rule, regulation or other provision of law
which the defendant is aleged therein to have
violated. Formal defects, including error in the
citation or its omission, shall not be ground for
dismissal of thecharge or for reversal of aconviction
if the defect did not mislead the defendant to his
prejudice.

(e) Surplusage. The court on motion of the
defendant may strike surplusage from the charge.
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(f) Amendment. Thecourt may permit acharge
other than an indictment to be amended at any time
beforeverdict or finding if no additional or different
offense is charged and if substantial rights of the
defendant are not prejudiced.

(g) Bill of particulars. Thecourt may directthe
filing of abill of particulars. A motion for abill of
particulars may be made before arraignment or
within 10 days after arraignment or at such other
later time as the court may permit. A bill of
particulars may be amended at any time subject to
such conditions as justice requires.

(h) Court in which charge filed.

(1) An indictment shall be filed in the circuit
court.

(2) A complaint may be filed in either the
district or circuit court; provided that a complaint
shall not befiled initidly in the cirauit court when it
charges:

(i) afelony, and none of the three conditionsset
forthin Rule 7(b) of these rules has yet occured, or

(ii) only an offense or offenses other than a
felony.

(3) Anoral charge shall befiled initially in the
district court.

(Amended February 28, 1983, effective February
28, 1983, further amended July 20, 1983, effective
July 20, 1983, further amended November 17, 2000,
effective January 1, 2001.)

Rule 8. JOINDER OF OFFENSES AND
DEFENDANTS.

(a) Joinder of offenses. Two or more offenses
may bejoinedinone charge, with each offense stated
in a separate count, when the offenses:

(1) areof the same or similar character, even if
not part of a single scheme or plart or

(2) arebased on the same conduct or on aseries
of acts connected together or constituting partsof a
single scheme or plan.

(b) Joinder of defendants. Two or more
defendants may be joined in the same charge:

(1) when each of the défendantsis charged with
accountability for each offense included in the
charge;

(2) when each of the defendantsis chargedwith
congpiracy and some of the defendants are also
charged with one or more offenses alleged to be in
furtherance of the conspiracy; or
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(3) when, even if congiracy isnot charged and
all of the defendants are not charged in each count,
the several offenses charged:

(i) were part of acommon scheme or plan; or

(ii) wereso closely connected in respecttotime,
place and occasion that it would be difficult to
separate proof of one charge from proof of the
others.

(c) Failure to join related offenses.

(1) A defendant who has been tried for one
offense may thereafter moveto dismissachargeina
subsequent trial for any related offense, asdefinedin
Rule13(b)(1), unlesstherelated offenseisonewhich
was pendingin court prior to the commencement of
the first trial. The motion to dismiss must be made
prior to the second trial, and shall be granted unless
the court determines that because the prosecutor did
not have sufficient evidence to warrant trying the
offense charged inthe second trial at the time of the
first trial, or for some other reason, the ends of
justicewould bedefeated if the motionwere granted.

(2) Entry of apleaof guilty or nolo contendere
to one offense does not bar the subsequent
prosecution of arelated offense.
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Rule 9. OBTAINING THE APPEARANCE
OF DEFENDANT.

(a) Methods.

(1) Summons. Upon request of the prosecutor,
the clerk shall issue a summons for a defendant
named:

(i) inthe complaint; or

(ii) inthe indictment.

When a defendant is a corporation or any legal
entity other than anatural person, asummonsinstead
of awarrant shall issue.

(2) WARRANT. The court may order issuance of
awarrant instead of a summons upon request of the
prosecutor; provided however, that no warrant shall
issue upon a complaint unless it appears from the
sworn complaint, or from an affidavit or affidavits
filed with the complaint, that there is probabl e cause
to believe that an offense has been committed and
that the defendant has committed it.

(3) DELIVERY FOR SERVICE.

(i) Warrant. The clerk shall deliver the warrant
to the chief of police or other person authorized by
law to executeit.

(ii) Summons. The clerk shall deliver the
summons to the chief of police, prosecutor or other
person authorized by law to serve it.

(4) NumBER OF coprIES. More than one copy of
a warrant or summons may be issued on the same
complaint and indictment or for the same defendant.

(5) FAILURE TO APPEAR. If a defendant fails to
appear in response to a summons, a warrant may
issue. If a corporation or any legal entity other than
a natural person fails to appear in response to a
summons, a plea of not guilty may be entered by the
court, and the court may proceed to trial and
judgment.

(b) Form.

(1) WARRANT. The warrant shall be in such
form as may be prescribed by the issuing court and
shall

(i) besigned by ajudge;

(ii) containthe name of the defendant or, if the
defendant's name is unknown, any name or
description by which the defendant can be identified
with reasonable certainty;

(iii) describe the offense alleged in the charge

(iv) statethe date whenissued andthe court from
which it isissued;

(v) command that the defendant be arrested and
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brought befare the issuing court;

(vi) specify the amount of bail;

(vii) contain a prohibition against execution of
the warrant between 10:00 p.m. and 7:00 am. on
premisesnot open tothe public, unlessajudge of the
district or circuit court permits execution during
those hours in writing on the warrant; and

(viii) specify such other conditions as to time,
place or manner of arrest as the judge may deem
appropriate.

A designated j udge of the district court shall be
available at al times to consider requests to permit
execution during the hours specified in subsection
(vii), but any judge of thedistrict or circuit court may
authorize such execution.

(2) Summons. The summons shall be in such
form as may be prescribed in the issuing court and
shall

(i) contain the name of the defendant;

(ii) describe the offense alleged in the charge;

(iii) command the defendant to appear beforethe
court at a stated place and at a stated time, which
shall be not lessthan 5 days from the time of service
of the summons unless waived by the defendant;

(iv) contain a prohibition against personal
delivery of the summons between 10:00 p.m. and
7:00 am. on premises not opento the public, unless
a judge of the district or circuit courts pemits
personal delivery during those hours in writing on
the summons.

(v) contain awarning to the person summoned
that failure to obey the summons will render the
person subject to prosecutionfor contempt;

(vi) statethe datewhen issued and the court from
which it isissued; and

(vii) be signed by the clerk.

(¢) Execution or service and return.

(1) By wHom. A warrant shall be executed by a
police officer or by some other officer authorized by
law. A summons may be served by apoliceofficer or
by any person who is not the complaining witness
and who is not less than 18 years of age.

(2) TERRITORIAL LIMITS. The warrant may be
executed or the summons servedat any place within
the State.

(3) MANNER.

(i) Warrant. The warrant shall be executed
without unnecessary delay by the arrest of the
defendant. The officer need not have thewarrant in
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the officer'spossession at thetime of arrest, but upon
request, the officer shall show the warrant to the
defendant as soon as possible. If the officer does not
have the warrant in the officer's possession at the
time of the arrest, the officer shall then inform the
defendant of the offense charged and of the fact that
awarrant has been issued. The officer executing the
warrant shall bring the arrested person promptly
before the court.

(it) Summons. A summonsshall be served upon
the defendant without unnecessry delay by
delivering a copy to the defendant personally, or by
mailingit, deliveryto the defendant only withreturn
receipt requested. A summorns to a corporation shall
be served by delivering a copy to an officer or to a
managing or general agent or to any other agent
authorized by appointment or by law to receive
service of process and, if the agent is oneauthorized
by statute to receive service and the statute so
requires, by aso sending a copy by certified or
registered mail to the corporation's last known
address within the State or at its principal place of
business el sewhere.

(4) RETURN.

(i) Warrant. On or before the date of the
defendant's initial appearance after service of the
warrant, the officer executing a warrant shall make
return thereof to the court. At the request of the
prosecutor any unexecuted warrant shall be returned
and cancelled. A warrant returned unexecuted may
be cancelled by the court, or may, at the request of
the prosecutor made at any time while the chargeis
pending, be re-issued for execution.

(ii) Summons. On or before the date set for the
defendant's appearance, the officer or other personto
whom a summons was delivered far service shall
make return thereof to the court if personally served
or of the return receipt if served by mail. At the
request of the prosecutor any unserved summons
shall bereturned and cancelled. A summonsreturned
unserved may be cancelled by the court, or may, at
the request of theprosecutor made at any time while
the charge is pending, be redssued for service.

(Amended September 14, 1983, effective October
1, 1983; further amended effective April 28, 1994.)
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IV. ARRAIGNMENT AND
PREPARATION FOR TRIAL
Rule 10. ARRAIGNMENT IN CIRCUIT
COURT.

(a) Arraignment in the circuit court shall be
conducted in open court and shall consist of reading
the charge to the defendant or stating to the
defendant the substance of the charge and calling on
the defendant to plead thereto. The defendant shall
be given acopy of the charge before thedefendant is
called upon to plead. Video tel econferencing may be
used to arraign adefendant not physically present in
court, if the defendant waives the right to be
arraigned inopen court.

(b) A defendant who has been held by district
court to answer in drcuit court shall bearraigned in
circuit court within fourteen (14) days after the
district court's ord order of commitment following
(i) arraignment and plea, wherethe defendant el ected
jury trial or did not waivetheright tojurytrial or (ii)
initial appearance or preliminary hearing, whichever
occurs last.

(c) Following service of grand jury warrant, a
defendant arrested in thejurisdiction or returned to
the jurisdiction shdl be arraigned not laer than
seven days following arrest or return.

(Amended December 5, 1995, effective February
1, 1995, further amended February 2, 1996, effective
March 1, 1996, further amended September 5, 1996,
effective October 1, 1996.)

Rule 10.1. INITIAL APPEARANCE
BEFORE THE COURT.

Upon the initial appearance of the defendant
before the court, the court shall:

(a) besatisfied that heisinformed of the charge
against him;

(b) inform him that he is not required to make a
statement and that any statement made by him may
be used against him;

(¢) advise himof hisrightto counsel;

(d) allow him reasonable time and opportunity
to consult counsel; and

(e) admit him to bail as provided by law or in
these rules.

Rule 10.2. REPEALED.
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Rule 11. PLEAS.

(a) Alternatives.

(1) IN GENERAL. A defendant may plead not
guilty, guilty or nolo contendere. If a defendant
refuses to plead or if the court refuses to accept a
plea of guilty or nolo contendere or if a defendant
corporation fails to appear, the court shall enter a
pleaof not guilty.

(2) ConpiTiONAL PLEAS. With the approval of
the court and the consent of the State, a defendant
may enter a conditional plea of guilty or nolo
contendere, reserving in writing the right, on appeal
from the judgment, to seek review of the adverse
determination of any specific pretrial motion. A
defendant who prevails onappeal shall beallowedto
withdraw the plea.

(b) Nolo contendere. A defendant may plead
nolo contendere only with the consent of the court.
Such aplea shall be accepted by the court only after
due consideration of the views of the parties andthe
interest of the public in the effective administration
of justice.

(¢) Advice to defendant. The court shall not
accept a plea of guilty or nolo contendere without
first addressing the defendant personally in open
court and determining that he understands the
following:

(1) the natureof the charge to which the pleais
offered; and

(2) the maximum penalty provided by law, and
the maximum sentence of extended term of
imprisonment, which may beimposed for the offense
to which the pleais offered; and

(3) that he hastheright to plead not guilty, or to
persist in that pleaif it has already been made; and

(4) that if he pleads guilty or nolo contendere
therewill not be afurther trial of any kind, so that by
pleading guilty or nolo contendere he waives the
right to atrial; and

(5) thatif heisnot acitizen of the United States,
a conviction o the offense for which he has been
charged may have the consequences of deportation,
exclusion from admission to the United States, or
denial of naturalization pursuant to the laws of the
United States.

(d) Insuring that the plea is voluntary. The
court shall not accept a plea of guilty or nolo
contendere without first addressing the defendant
personally in open court and determining that the
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pleaisvoluntary and not the result of force or threats
or of promises apart from a plea agreement. The
court shall alsoinquire asto whether the defendant's
willingnessto plead guilty or nolo contendere results
from any plea agreement.

(e) Plea agreement.

(1) INGENERAL. The prosecutor and counsel for
the defendant, or the defendant when acting pro se,
may enter into plea agreements that, upon the
entering of a plea of quilty or nolo contendere to a
charged offense or to anincluded or related offense,
the prosecutor will take certain actions or adopt
certain positions, including the dismissal of other
charges and the recommending or not opposing of
specific sentences or dispositions on the charge to
which a pleawas entered. The court may partidpate
in discussions leading to such plea agreementsand
may agree to be bound thereby.

(2) NOTICE OF PLEA AGREEMENT. Any plea
agreement shall be disclosed by the parties to the
court at the time the defendant tenders his plea.
Failure by the prosecutor to comply with such
agreement shall be grounds for withdrawal of the
plea.

(3) WARNING TO DEFENDANT. Upon disclosure
of any plea agreement, thecourt shall not accept the
tendered plea unless the defendant is informed that
the court is not bound by such agreement, unless the
court agreed otherwise.

(4) INADMISSIBILITY OF PLEA DISCUSSIONS.
Except as otherwise provided in this paragraph,
evidence of a pleaof guilty, later withdrawn, or of a
pleaof nolocontendere, or of an offer to plead guilty
or nolo contendere to the offense charged or any
other offense, or of statements made in connection
with, and relevant to, any of the foregoing pleas or
offers, is not admissible in any civil or pena
proceeding against the person who madethe plea or
offer. However, evidence of a staement made in
connection with, and relevant to, a plea of guilty,
later withdrawn, a plea of nolo contendere, or an
offer to plead guilty or nolo contendereto the offense
charged or any other offenseisadmissiblein a penal
proceeding for perjury or false statement if the
statement was made by the defendant under oath, on
the record, and in the presence of counsel.

(f) Determining accuracy of plea.
Notwithstanding the acceptance of a plea of guilty,
the court shall not enter a judgment upon such plea
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without making such inquiry as shall satisfy it that
thereis afactual basis for the plea.

(Amended September 2, 1988, effective
September 2, 1988, further amended July 12, 1993,
effective August 26, 1993, further amended October
28, 1993, effective November 15, 1993.)

Rule 12. PLEADINGS AND MOTIONS
BEFORE TRIAL; DEFENSES
AND OBJECTIONS.

(a) Pleadings and motions. Pleadings in pena
proceedings shall bethe charge, and the pleas of not
guilty, guilty and nolo contendere. All other pleas,
and demurrers and motions to quash are abdished,
and defensesand objectionsraised beforetrial which
heretof ore could have been raised by one or more of
them shall be raised only by motion to dismiss or to
grant appropriate relief, as provided in these rules.

(b) Pretrial motions. Any defense objection, or
request which is capable of determination without
the trial of the general issue may be raised before
trial by motion. Motionsmay bewrittenor oral at the
discretion of thejudge. Thefollowing must be raised
prior to trial:

(1) defenses and objections based on defectsin
the institution of the prosecution;

(2) defenses and objections based on defectsin
the charge (othe than that it fdls to show
jurisdiction in the court or to charge an offense
which objections shall be noticed by the court at any
time during the pendency of the proceed ngs);

(3) motionsto suppressevidence or for return of
property;

(4) requestsfor discovery under Rule 16;

(5) requests for consolidation or severance of
charges or defendants under Rules 13 ad 14;

(6) motions to dismiss under Rule 8(c) for
failure to join related offenses; and

(7) motionsto transfer under Rule 21.

(¢) Motion date. Pretrial motions and requests
must be made within 21 days after arraignment
unless the court otherwise directs.

(d) Notice by the prosecution of the intention
to use evidence.

(1) AT THE DISCRETION OF THE PROSECUTION.
At the arraignment or as soon thereafter as is
practicable, the prosecution may give notice to the
defendant of itsintention to use specified evidence at
trial in order to afford the defendant an opportunity
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to raise objections to such evidence prior to trial
under subsection (b)(3) of thisrule.

(2) AT THE REQUEST OF THE DEFENDANT. At
thearraignment or assoon thereafter asispracticable
the defendant may, in order to afford an opportunity
to move to suppress evidence under subdivision
(b)(3) of thisrule, request notice of the prosecution's
intention to use (in its evidence in chief at trial) any
evidence which the defendant may be entitled to
discover under Rule 16 subject to any relevant
limitations prescribed in Rule 16.

(e) Ruling on motion. A motion made before
trial shall be determined before trial unless the court
ordersthat it be deferred for determination at thetrial
of the general issue or until after verdict; provided
that a motion to suppress made before trial shall be
determined before trid. Where factual isues are
involved in determining a motion, the court shall
state its essential findings on the record.

(f) Effect of failure to raise defenses or
objections. Failure by a party to raise defenses or
objections or to make requests which must be made
prior to trial, within the time set by the court
pursuant to section (¢), or within any extension
thereof made by the court, shall constitute waiver
thereof, but the court for cause shown may grant
relief from the waiver.

(g) Effect of determination. If the court grants
a motion based on a defect in the institution of the
prosecution or in the charge, it may also order that
the defendant be held in custody or that his bail be
continued for aspecified time pending the filingof a
new charge. Nothing in this rule shall be deemed to
affect provisions of any statuterelating to periods of
l[imitations.
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Rule 12.1. NOTICE OF ALIBI.

(a) Notice by defendant. |f adefendantintends
to rely upon the defense of alibi, heshall, withinthe
time provided for the filing of pretrial motions or at
such later time as the court may direct, notify the
prosecutor in writing of such intention and file a
copy of such notice with the court.

(b) Disclosure of information and witnesses.
Upon receipt of notice that the defendant intends to
rely upon an alibi defense, the prosecutor shall
inform the defendant in writing of the specific time,
date, and place at which the offense is alleged to
have been committed. The defendant shall then
informthe prosecutor inwriting of the specific place
at which he claims to have been at the time of the
alleged offense and the names and addresses of the
witnesses upon whom he intends torely to establish
such alibi. The prosecutor shall then inform the
defendant in writing of the names and addresses of
the witnesses upon whom the government intendsto
rely to establish defendant's presence at the scene of
the alleged offense.

(¢) Time of giving information. The court may
fix the time within which the exchange of
information referred to in section (b) shall be
accomplished.

(d) Continuing duty to disclose. If prior to or
during trial, a party learns of an additional witness
whoseidentity, if known, should have been included
in the information furnished under section (b) of this
rule, the party shall promptly notify the other party or
his attorney of the existence and identity of such
additional witness.

(e) Failure to comply. Upon the failure of
either party to comply with the requirements of this
rule, the court may exdude the testimony of any
undisclosed witness offered by such party as to the
defendant's absencefrom, or presenceat, the scene of
the alleged offense. Thisrule shall not limit theright
of the defendant to testify in his own behalf.

(f) Exceptions. For good cause shown, thecourt
may grant an exception to any of therequirements of
thisrule.
Rule 12.2. TRIAL SETTING UNDER
SPECIAL CIRCUMSTANCES.

(a) Motion for firm trial setting. Upon written
motion of a party, thecourt may set afirmtrial when
(1) acomplaining or a material witness is a person
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with special needs, (2) awitnessisfrom out-of-state,
(3) alarge number of potential jurors are needed, (4)
adefendantisinpretrial custody, or (5) other special
circumstances exist.

(b) Motion for advancement or continuance
of tria. When ruling upon a motion for
advancement or continuance of atrial under thisRule
12.2, the court shall consider the totality of the
circumstances, including, but not limited to, the
following:

(1) adefendant'srightsto aspeedy andfair trial,
effective assistance of counsel, the right to confront
and cross-examine witnesses and other rights
guaranteed by the congtitutions of the State of
Hawai‘i and the United States;

(2) any substantial adverse impact the time of
trial may have on the witness

(c) Application of term. For purposes of this
rule, a person with special needsincludes, but is not
limited to, a child under the age of fourteen.

(Added May 18, 1995, effective June 1, 1995.)

Rule 13. CONSOLIDATION.

(a) Generally. The court may order
consolidation of two or more charges for tria if the
offenses, and the defendants if there are more than
one, could have been joined in asinge charge.

(b) Related offenses.

(1) Two or more offenses are related offenses,
for the purposes of this rule and Rule 8 (c), if they
are within the jurisdiction of a singe court and are
based on the same conduct or arise from the same
episode.

(2) Whenadefendant hasbeen chargedwithtwo
or more related offenses in separate charges, his
timely motion to consolidate them for trial shall be
granted unless the court determines that because the
prosecutor does not have sufficient evidence to
warrant trying some of the offenses at that time, o
for some other reason, the ends of justice would be
defeated if the motion were granted. A defendant's
failureto so move constitutesawaiver of any right of
joinder as to related offenses with which the
defendant knew he was charged.
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Rule 14. RELIEF FROM PREJUDICIAL
JOINDER.

If it appears that a defendant or the government
is prejudiced by a joinder of offenses or of
defendants in a charge or by such joinder for trial
together, the court may order an election or separate
trials of counts, grant a severance of defendants or

provide whatever other relief justice requires.

Rule 15. DEPOSITIONS.

(a) When taken. Whenever due to specia
circumstances of the case it is in the interest of
justice that the testimony of a prospective witness of
a party be taken and preserved for use at trial, the
court may upon motion of such party and notice to
the parties order that testimony of such witness be
taken by deposition and that any designated book,
paper, document, record, recording, or other material
not privileged, be produced at the same time and
place. If awitness is committed for failure to give
bail to appear to testify at atrial or hearing, thecourt
on written motion of the witness and upon notice to
the parties may direct that his deposition be taken.
After the deposition has been subscribed the court
may discharge the witness.

(b) Notice of taking. The party at whose
instance a deposition is to be taken shall give to
every party reasonable written notice of thetime and
placefor taking the deposition. The notice shall date
the name and address of each person tobe examined.
On motion of a party upon whom the notice is
served, the court for cause shown may extend or
shorten the time or change the place for taking the
deposition. Theofficer having custody of adefendant
shall be notified of the time and place set for the
examination and shall, unless the defendant waives
inwriting the right to be present, produce him at the
examination and keep him in the presence of the
witness during the examination. A defendant not in
custody shall have the right to be present at the
examination upon request subject to such terms as
may be fixed by the court, but his failure, absent
good cause shown, to appear after notice and tender
of expenses in accordance with subdivision (c) of
thisrule shall constitute awaiver of that right and of
any objection to the taking and use of the deposition
based upon tha right.

(c) Payment of expenses. Whenever a
depositionistaken at theinstanceof the prosecution,
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or whenever a deposition is taken at the instance of
adefendant who is unableto bear the expense of the
taking of the deposition, the court may direct that the
expenses of travel and subsistence of the defendant
and his attorney for attendance at the examination
shall be paid by the prosecutor whereitswitnessisto
be deposed and by the state public defender where a
defendant’'s witness is to be deposed.

(d) How taken. Subject to such additional
conditions as the court may provide, a deposition
shall be taken and filed in the manner provided in
civil actions except as otherwise provided in these
rules, provided that (1) in no event shall adeposition
be taken of a party defendant without his consent,
and (2) the scope and manner of examination and
cross-examinationshall be such aswouldbe allowed
inthetrial itself. The party movingfor the deposition
shall make available to the other parties o their
counsel for examination and use at the taking of the
deposition any statement of the witnhess being
deposed which is in the possession of the moving
party and to which the other partieswould beentitled
at trial. Recording devices may be used for thetaking
of depositions.

(e) Use. At thetrial or upon any hearing, a part
or al of adeposition, so far asotherwise admissible
under the rules of evidence, may be used as
substantive evidenceif the witnessis unavailable, as
defined in subdivision (g) of this rule, or if the
witness gives testimony at the trial or hearing
inconsi stent with hisdeposition. Any deposition may
aso be used by any party for the purpose of
contradicting or impeaching the testimony of the
deponent as awitness. If only a part of a deposition
is offered in evidence by a party, an adverse party
may require him to offer all of it whichisrelevantto
the part offered and any party may offer other parts.

(f) Objections to deposition testimony.
Objections to deposition testimony or evidence or
parts thereof and the grounds for the objection shall
be stated at the time of the taking of the deposition.

(g) Unavailability. "Unavailable" as a witness
includes situations in which the deponent:

(1) is exempted by ruling of the judge on the
ground of privilege from testifying concerning the
subject matter of his deposition; or

(2) persistsin refusing to testify concerning the
subject matter of his deposition despite an order of
the judge to do so; or
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(3) tedtifiesto alack of memory of the subject
matter of his deposition; or

(4) is unable to be present or to testify at the
hearing because of death or then existing physical or
mental illness or infirmity; or

(5) isabsent from the hearing and the proponent
of his deposition has been unable to procure his
attendance by process or other reasonable means. A
deponent is not unavailable as a witness if his
exemption, refusal, claim of lack of memory,
inability, or absence is due to the procurement or
wrongdoing of the proponent of his deposition for
the purpose of preventing the witnessfrom attending
or testifying.

(h) Deposition by agreement not precluded.
Nothing in this rule shall preclude the taking of a
deposition, orally or upon written quedions, or the
use of adeposition, by agreement of the parties with
the consent of the court.

Rule 16. DISCOVERY.

(a) Applicability. Subject to subsection (d) of
this rule, discovery under this rule may be obtained
in and is limited to cases in which the defendant is
charged with afelony, and may commence upon the
filingincircuit court of anindictment or acomplaint.

(b) Disclosure by the prosecution.

(1) DISCLOSURE OF MATTERS WITHIN
PROSECUTION'S POSSESSION. The prosecutor shall
disclose to the defendant or the defendant's attorney
the following material and information within the
prosecutor’s possession o control:

(i) the names and last known addresses of
persons whom the prosecutor intends to call as
witnessesin the presentation of theevidenceinchief,
together with any relevant written or recorded
statements, provided that statements recorded by the
prosecutor shall not be subject to disclosure;

(ii) any written or recorded statements and the
substance of any oral statements made by the
defendant, or made by aco-defendant if intendedto
be used in ajoint trial, together with the names and
last known addresses of persons who witnessed the
making of such statements;

(iii) any reports or statements of experts, which
were madein connection with the particular case or
which the prosecutor intendsto introduce, or which
arematerial to the preparation of the defense and are
specifically designated inwriting by defensecounsel,
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including resultsof physical or mental examinations
and of scientific tests, experiments, or comparisons;

(iv) any books, papers, documents, photographs,
or tangible objeds which the prosecutor intends to
introduce, or which were obtained from or which
belong to the defendant, or which are material tothe
preparation of the defense and are specificaly
designated inwriting by defense counsel;

(v) acopy of any Hawai‘i criminal record of the
defendant and, if so ordered by the court, a copy of
any criminal record of the defendant outsidethe State
of Hawai'i;

(vi) whether there has been any electronic
surveillance (including wiretapping) of conversations
to which the defendant was a party or occurring on
the defendant's premises; and

(vii) any material or informationwhich tends to
negate the guilt of the defendant as to the offense
charged or would tend to reduce the defendant's
punishment therefor.

(2) DISCLOSURE OF MATTERS NOT WITHIN
PROSECUTION's POSSESSION. Upon written request of
defense counsel and specific designation by defense
counsel of material or information which would be
discoverable if in the possession or control of the
prosecutor and which isin the possession or control
of other governmental personnel,the prosecutor shall
use diligent good faith efforts to cause such material
or information to be made available to defense
counsel; and if the prosecutor's efforts are
unsuccessful the court shall issue suitable subpoenas
or ordersto cause such material or information tobe
made available to defensecounsel.

(3) DerINITION. Theterm"statement” asusedin
subsection (b)(2)(i) and (c)(2)(i) of thisrule means:

(i) awritten statement made by the witness and
signed or otherwise adopted or approved by the
witness; or

(ii) a stenographic, mechanical, electrical or
other recording, or atranscription thereof, whichis
a substantially verbatim recital of an oral statement
made by the witness and recorded
contemporaneously with the making of such oral
statement.
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(c) Disclosure by the defendant.

(1) SuBMISSION TO TESTS, EXAMINATIONS OR
INSPECTIONS. Uponwrittenrequest of the prosecutor,
the court may require the defendant:

(i) to perform reasonable acts or undergo
reasonable tests for purposes of identification; and

(ii) to submit toreasonable physical or medical
inspection or examination of the defendant’s body.

Reasonabl enotice of the time and place for such
tests, inspections or examinations shall be given by
the prosecutor to the defendant and the defendant's
counsel who shall have theright to be present.

(2) DISCLOSURE OF MATERIALS AND
INFORMATION. The defendant shall disclose to the
prosecutor the following material and information
within the defendant's possession or cortrol:

(i) the names and last known addresses of
persons whom the defendant intends to call as
witnesses, in the presentation of the evidence in
chief, together with their relevantwritten or recorded
statements, provided tha discovery of alibi witnesses
isgoverned by Rule 12.1, and provided further that
statementsrecorded by the defendant's counsel shall
not be subject to disclosure;

(ii) any reports or statements of experts,
including results of physical or mental examinations
and of scientific tests, experiments or comparisons,
which the defendant intendsto introduce asevidence
at the trial or which were prepared by a witness
whom the defendant intends to call at the trial when
theresultsor reportsrelate to that witness testimony;

(iii) any books, papers, documents, photographs,
or tangible objects which the defendant intends to
introduce as evidence at the trial.

(3) DiscLosURE oF DEFENSES. The court may
requirethat the prosecutor be informed of the nature
of any defense which defense counsel intends to use
attrial; provided, that the defense of alibi isgoverned
by Rule 12.1.

(d) Discretionary disclosure. Upon a showing
of materiality and if the request is reasonable, the
court in its discretion may require disclosure as
providedfor inthis Rule 16 in cases other thanthose
in which the defendant is charged with afelony, but
not in cases involving vidations.

(e) Regulation of discovery.

(1) PERFORMANCE OF OBLIGATIONS. Except for
matters which are to be specifically designated in
writing by defense counsel under this rule, the
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prosecution shall disclose all materials subject to
disclosure pursuant to subsection (b)(1) of thisrule
to the defendant or the defendant's attorney within
ten (10) calendar days following arraighment and
pleaof the defendant. The partiesmay perform their
obligations of disclosure in any manner mutually
agreeableto the parties or by notifying the attorney
for the other party that material and information,
described in general terms, may be inspected,
obtained, tested, copied or photographed at specified
reasonabl e times and places.

(2) CoNTINUING DUTY TO DIscLosE. If
subsequent to compliance with these rulesor orders
entered pursuant to these rules, a paty discovers
additional material or informationwhichwould have
been subject to disclosure pursuant to this Rule 16,
that party shall promptly disclose the additional
material or information, andif theadditional material
or information is discovered during trial, the court
shall also be notified.

(3) CustoDY OF MATERIALS. Except as
otherwise provided inthis subsection, any discovey
material furnished to an attorney pursuant to these
rulesshall remainin the attorney's exclusive custody
and be used only for the purposes of conducting the
attorney's side of the case, and shall be subject to
such other terms and conditions as the court may
provide. The attorney may provide the defendant
with acopy of any discovery materid obtained if the
attorney gives the prosecutor written notice of the
attorney's intent to do so and the prosecutor does not
fileamotion for protective or der withinten (10) days
of the receipt of the notice.

(4) ProTECTIVE ORDERS. Upon a showing of
cause, the court may at any time order that specified
disclosures or investigatory procedures be denied,
restricted or deferred, or make such other order asis
appropriate, provided that all materiad and
information to which a party is entitled shdl be
disclosed in time to permit his counsel to make
beneficial usethereof. If a prosecution request for a
protective order allowing the nondisclosure of
witnesses for their personal safety is denied the
prosecution shall have the right to an immediate
appeal prior to trial of such denial, or in the
aternati ve at its option, a right to take a deposition
under Rule 15.

(5) MATTERS NOT SUBJECT TO DISCLOSURE.

(i) Work product. Disclosure shall not be
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required of legal research or of records,
correspondence, reports or memorandato the extent
that they contain the opinions, theories or
conclusions of a party's attorney or members of the
attorney's legal staff, provided that the foregoing
shall not be construed to prohibit the disclosures
required under section (c)(3) of this rule and Rule
12.1.

(if) Informants. Disclosure of an informant's
identity shall not be required where the informant's
identity is a prosecution secret and a failure to
disclose will not infringe the constitutional rights of
the defendant. Disclosure shall not be denied
hereunder of the identity of awitnessintended to be
produced at ahearing or trid.

(6) IN CAMERA PROCEEDINGS. Upon request of
any person, the court may permit any showing of
cause for adenial or regulation of disclosures or any
portion of such a showing to be made in camera.
When some partsof certain material arediscoverable
under these rules and other parts are not
discoverable, as much of the material shall then be
disclosed as is consistent with these rules. If the
court enters an orda granting relief following a
showing in camera, the entire record of such a
showing, including any material excised pursuant to
court order, shall be sealed, impounded and
preserved in the records of the court to be made
available to the reviewing court in the event of an
appeal.

(7) IMPEDING INVESTIGATIONS. EXxcept as is
otherwise provided as to mattes not subject to
disclosure and protecti ve orders, a party's attorney,
the attorney's staff or agents shdl not advise persons
having relevant material or information (except the
defendant) to refrain from discussing the case with
opposing counsel or showing opposing counsel any
relevant material, nor shall they otherwise impede
opposing counsel's investiggation of the case.

(8) DUTY TO CONFER AND REQUIREMENT FOR
FILING OF WRITTEN STIPULATION. Counsel are
required to confer concerning all disputed issues
under this rule. Counsel for the moving party shall
attach a certification of compliance with this
requirement to any motionfiled pursuant to thisrule
and shall also file a written stipuation of all
pertinent matters agreed to as a result of the
conferral.

(9) SANCTIONS.
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(i) If a any time during the course of the
proceedings it is brought to the attention of the court
that a party hasfailed to comply with this rule or an
order issued pursuant thereto, the court may order
such party to permit the discovery, grant a
continuance, or it may enter such other order as it
deems just under the circumstances.

(ii) Willful violation by counsel of an applicable
discovery rule or an order issued pursuant thereto
may subject counsel to appropriate sanctions by the
court.

(Amended February 28, 1983, effective February
28, 1983, further amended July 12, 1993, effective
August 26, 1993, further amended November 12,
1993, effective November 20, 1993, further amended
February 4, 2000, effective July 1, 2000, further
amended June 16, 2000, effective July 1, 2000.)
Rule 16.1. DISCOVERY PROCEDURES
FORNON-FELONY CRIMINAL
AND CRIMINAL TRAFFIC
CASES.

(a) Applicability. This rule shall apply to
non-felony criminal and aiminal traffic cases.

(b) Request for discovery. If discoveay is
sought of materials that would be discoverable in
felony cases pursuant to these rules, a request for
discovery shall be made to the opposng side in
writing and shall list the specific materids being
sought. Unless otherwise ordered, the request shdl
not be filed with the court.

(c) Motion to compel discovery. A party may
fileamotion to compel discovery if atimely request
for discovery wasmade, unless otherwise orderedby
the court.

(Added February 4, 2000, effective July 1, 2000.)
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Rule 17. SUBPOENA.

(a) For attendance of witnesses; form;
issuance. A subpoena shall be issued by the clerk
under the seal of the court. It shall statethe name of
the court and thetitle, if any, of the proceeding, and
shall command each person towhom it isdrected to
attend and give testimony at the time and pace
specified therein. The clerk shall issue a subpoena,
signed and sealed but otherwise in blank, to a party
requesting it, who shall fill inthe blanks beforeitis
served.

(b) For production of documentary evidence
and of objects. A subpoena may also command the
person to whom it is directed to produce the books,
papers, documents o other objects designated
therein. The court on motion made promptly may
guash or modify the subpoena if compliance would
be unreasonable or oppressive. The court may direct
that books, papers, documents or objectsdesignated
in the subpoena be produced before the court at a
time prior to the trial or prior to the time when they
are to be offered in evidence and may upon their
production permit the books, papers, documents or
objects or portions thereof to be inspected by the
parties and their attorneys.

(c) Service. A subpoena may be served by a
police officer or by any other person who is not a
defendant and who is not less than 18 years of age.
Service of subpoena shall be made by delivering a
copy thereof to the person named or by sendingit by
certified or registered mail, return receipt requested
and with restricted delivery to the person named
only, and by tenderingto the person named the fee of
1 day's attendance and the mileage allowed by law,
provided that no such tender need be made when the
subpoenaisissued on behalf of the prosecution or a
defendant who is unable to pay for thesame.

(d) Service by facsimile transmission. Service
of a subpoena may be made by facamile
transmission. The returnof service shall declarethat
service was accomplished by facsimile transmission
to a specific phone number, on a specified dateand
time, and shall state that the sender obtained
confirmation from the person subpoenaed that the
person received the subpoena. The printed
confirmation from the sender's facsimile machine
shall be attached to the return of service.
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(e) Place of service. A subpoena requiring the
attendance of a witness at a hearing or trial may be
served at any place within the State.

(f) For taking deposition;
examination.

(1) Issuance. An order to take a deposition
authorizestheissuance by the clerk of subpoenasfor
the persons named or described therein.

(2) PLAcE. A resident of the State may be
required to attend an examination only in the county
wherein he resides or is employed or transacts his
businessin person, or at such other convenient place
asisfixed by anorder of court. A nonresident of the
State subpoenaed within the Statemay bereguired to
attend only in the county wherein heis served with a
subpoena or at such other convenient place as is
fixed by an arder of court.

(g) Contempt. Failure by any person without
adeguateexcuseto obey asubpoenaserved yoon him
may be deemed a contempt of the court from which
the subpoenaissued.

(Amended February 4, 2000, effective July 1,
2000; further amended August 14, 2000, effective
January 1, 2001.)

place of

Rule 17.1. PRETRIAL CONFERENCE.

At any time after the filing of the charge the
court upon motion of any party or upon its own
motion may order one or more conferences to
consider such matters as will promote a fair and
expeditious trial. At the conclusion of a conference
the court shall prepare and fileamemorandumof the
matters agreed upon. No admission made by the
defendant or his attorney at the conference shall be
used against the defendant unless the admissions are
reduced to writing and signed by the defendant and
his attorney. This rule shall nat be invoked in the
case of a defendant who is not represented by
counsel.
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V. VENUE

Rule 18. VENUE.

Except as otherwise permitted by statute or by
theserules, the prosecution shall be hadin thecircuit
in which the offense or any part of it was committed.
If thetrial isto be had in the district court, venueis
within the judicial circuit established by statute.

(Amended October 15, 1980, effective November
15, 1980; further amended June 1, 1993, effective
July 1, 1993; further amended and effective
December 20, 1995.)

Rule 19. RESERVED.
Rule 20. RESERVED.
Rule 21. TRANSFER FROM DISTRICT

OR CIRCUIT FOR TRIAL.

(a) For prejudice in the circuit. Thecourt upon
motion of the defendant shall transfer the proceeding
as to him to another circuit whether or not such
circuit is specified in the defendant's motion if the
courtissatisfied tha there existsin the circuit where
the prosecution is pending so great a prejudice
against the defendant that he cannot obtain afairand
impartial trid in the circuit.

(b) Transfer in other cases. For the
convenience of parties and witnesses, and in the
interest of justice, the court upon motion of the
defendant may transfer the proceeding as to him or
any one or more of the counts thereof to another
district or circuit, whether or not such district or
circuit is specified in the defendant's motion.

(c) Proceedings on transfer. When a transfer
is ordered the clerk shall transmit to theclerk of the
court to which the proceeding is transferred all
papers in the proceeding or duplicates thereof and
any bail taken, and the prosecution shall continuein
that district or circuit.

Rule22. TIME OF MOTIONTO TRANSFER.

A motion to transfer under these rules may be
made at or before arraignment or at such other time
as the court or these rules may presaribe.
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VI. TRIAL
Rule 23. TRIAL BY JURY OR BY THE
COURT.

(a) Trial by jury. Cases required to betried by
jury shall be so tried unless the defendant waives a
jury trial withthe approval of the court. The waiver
shall be either by written consent filedin court or by
oral consent in open court entered on the record.

(b) Jury of less than twelve. Juries shall be of
12 but at any time before verdict the parties may
stipulateinwriting with the approval of thecourt that
the jury shall consist of any number less than 12.

(¢) Trial without a jury. Inacasetried without
a jury the court shall make a general finding and
shall in addition, on request made at thetime of the
genera finding, find such facts specialy as are
requested by the parties. Such specia findings may
beorally in open court or inwriti ng at any ti me prior
to sentence.

Rule 24. TRIAL JURORS.

(a) Conductof juryselection. Atthediscretion
of the court, the parties may presenta " mini-opening
statement” to the jury panel prior to the
commencement of jury selection. The mini-opening
statement shall be limited to a brief statement of the
facts expected to be proven. The court shall permit
the parties or their attorneys to conduct the
examination of prospective jurors or shall itself
conduct the examination. In the latter event the court
shall permit the parties or their attorneys to
supplement the examination by such further inquiry
asit deems proper.

(b) Peremptory challenges. If the offense
charged is punishable by life imprisonment, each
sideisentitled to 12 peremptory challenges. If there
are 2 or more defendantsjointly put on trial for such
an offense, each of the defendants shall be allowed 6
peremptory challenges. In all other criminal trials by
jury, each sideisentitledto 3 peremptory challenges.
If there are 2 or more defendants jointly put on trial
for such an offense, each of the defendants shall be
alowed 2 peremptory challenges. In all cases, the
prosecution shall be allowed as many peremptory
challenges as are allowed to all defendants.

(¢) Alternate jurors. The court may direct that
not more than 4 jurorsin addition tothe regular jury
be called and impaneledto sit asalternate jurorswho
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shall, in the order in which they are caled, replace
jurors who, prior to the time the jury retires to
consider its verdict, become or are found to be
unable or disqudified to perform their duties. An
alternate juror who does not replace aregular juror
shall be discharged whenthe jury retires to consider
its verdict. When the court directs that one or mare
alternate jurors be impaneled, each defendant shall
be entitled to 1 additional peremptory challenge
which may be used to challenge thealternate jurors
only; and other peremptory challenges dlowed to
challenge the regular jurors shall not be used to
challenge aternate jurors.

(d) Sequence for challenging of jurors.
Challengesfor cause may be madeat any time prior
to the exercise of peremptory challenges. The
prosecutor and the defendant shall alternately state
their peremptory challenges, if any, the prosecutor
beginning, and the defendant ending. In case there
are more than two defendants in any case, the order
of precedence of their challenges, if not agreed upon
by them, shall be determined by the court.

(e) Note taking by jurors. Except upon good
causearticulated by the court, jurorsshall be allowed
to take notes during trid. The court's good cause
finding need not be written, but must be articul ated
clearly in areported proceeding.

(Amended effective February 4, 2000, effective
July 1, 2000; further amended March 24, 2000,
effective July 1, 2000.)

Rule 24.1. CONDUCT OF A TRIAL.

(a) Sequence of presentation. Subject to the
ordersof the court, which may alter the sequence of
presentation of the case when there are numerous
parties or for other reasons:

(1) The prosecutor inacriminal case shall have
the right to make an opening statement. The
defendant shall also have the right to make an
opening statement, either immediately after the
prosecutor's statement or at the beginning of
defendant's case.

(2) After the opening statement or statements,
the prosecutor shall producethe evidencein chief.

(3) The defendant may then open the defense
and offer evidence in suppart thereof.

(4) The parties may then respectively offer
rebutting evi dence only.
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(5) When the presentation of evidence is
concluded, unlessthe caseissubmitted on either side
or both sides without argument, the prosecutor shall
open the argument; the defendant may then reply;
and the prosecutor may conclude the argument, and
in conclusion shall confine himself or herself to
answering any new matter or arguments presented by
the defendant. In the event the defendant has
presented an affirmative defense, the court may
allow surrebuttal argument but shall confine counsel
to answering or otherwise responding to the
arguments presented by the prosecutor on the issue
of the affirmative defense.

(b) Fair argument. In addressingthejury, each
party shall be allowed to fully and fairly state the
party's theory of the case and the reasonsthat entitle
the party to averdict.

(c) Presence of counsel at verdict. Unless
excused by the court, counsel for dl parties shall be
present upon receiving the verdict of ajury.

(d) Limitations on number of counsel. Except
by leave of court, only one counsel for each party
shall examine and cross-examinethe samewitnessor
be heard on any question.

(Added February 4, 2000, effective July 1, 2000.)

Rule 25. JUDGE; DISABILITY.

(a) During trial. If by reason of absence from
the State, death, sickness or other disability,
including retirement or disqualification, the judge
beforewhom ajury trial has commencedisunableto
proceed with the trial, any other judge regulaly
sitting in or assigned to the court, upon certifying
that he has familiarized himself with the record of
the trial, may proceed with and finish the trial.

(b) After verdict or finding of guilt. If by
reason of absence from the State, death, sickness or
other disability, including retirement or
disqualification, the judge before whom the
defendant has been tried is unable to perform the
dutiesto be performed by the court after averdict or
finding of guilt, any other judgeregularly dtting in
or assigned to the court may perform those duties;
but if such other judge is satisfied that he cannot
perform those duties because he did not preside at
the trial or for any othe reason, he may in his
discretion grant anew trial.
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Rule 26. EVIDENCE.

(a) Inall trials the testimony of witnesses shall
be taken oraly in open court, unless otherwise
provided by law or by these rules.

(b) At thediscretion of the court, jurors may be
alowed to suggest questions to be asked of
witnesses. Eachjuror question must beinwritingand
delivered to the court through appropriate court
personnel . Upon recei pt of aquestion, the court shall
review the propriety of submitting the questionto the
witness with the parties or their attorneys on the
record, but outside the hearing of the jury. If the
court deems the question appropriate and sulject to
the Hawai‘i Rules of Evidence (HRE), the court may
ask the question. The paties shall have an
opportunity to examine matters touched upon by any
juror question submitted to a witness, subject to the
HRE. Any party may object to the asking of a
question, but the court may ask the question over any
objection after the objection has been placed on the
record. The jury shal be pre-instructed about the
procedure for asking questions.

(Amended July 25, 1991, effective July 25, 1991
Sfurther amended March 24, 2000, effective July 1,
2000.)

Rule 27. PROOF OF OFFICIAL RECORD.

An official record or an entry therein or the lack
of such arecord or entry may be proved inthe same
manner asin civil actions.

Rule 28. EXPERT WITNESSES AND
INTERPRETERS.

(a) Expert witnesses. The court may order the
defendant or the prosecution or both to show cause
why expert witnesses should not be appointed, and
may request the parties to submit nominations. The
court may appoint any expert witnesses agreed upon
by the parties, and may appoint witnesses of itsown
selection. An expert witness shall not be appointed
by the court unless he consents to act. A witnessso
appointed shall beinformed of hisduties by the court
in writing, a copy of which shall be filed with the
clerk, or at a conference in which the parties shall
have opportunity to participate. A witness so
appointed shall advisethe parties of his findings, if
any, and may thereafter be called to testify by the
court or by any paty. He shal be subject to
cross-examination by each party. The court may
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determine the reasonable compensation of such a
witness and direct its payment out of such funds as
may be provided by law. The parties also may call
expert witnesses of their own selection.

(b) Interpreters. The court may appoint an
interpreter of its own selection and may fix the
reasonable compensation of such interpreter. Such
compensation shall be paid out of such funds as may
be provided by law.

Rule 29. MOTION FOR JUDGMENT OF
ACQUITTAL.

(a) Motion before submission to jury. Motions
for directed verdct are abolished and motions for
judgment of acquittal shall be used in their place.
The court on motion of a defendant or of its own
motion shall order the entry of judgment of acquittal
of one or more offenses alleged in the charge after
the evidence on either side is closed if the evidence
isinsufficient to sustain a conviction of such offense
or offenses. If adefendant's motion for judgment of
acquittal at the close of the evidence offered by the
prosecution is not granted, the defendant may offer
evidence without having reserved theright.

(b) Reservation of decision on motion. If a
motion for judgment of acquittal is madeat the close
of the evidenceoffered by the prosecution, the court
shall not reserve decision thereon. If such motionis
made after all parties have rested, the court may
reserve decision on the motion, submit the casetothe
jury and decide the motion either before the jury
returnsaverdict or after it returnsaverdict of guilty
or is discharged without having returned a verdict.

(c) Motion after discharge of jury. If the jury
returns a verdict of guilty or is discharged without
having returned a verdict, amation for judgment of
acquittal may be made or renewed within 10 days
after the jury is discharged or within such further
time asthe court may fix duringthe 10-day period. If
averdict of guilty is returned thecourt may on such
motion set aside the verdict and enter judgment of
acquittal. If noverdict isreturned the court may enter
judgment of acquittal. It shall notbe necessaryto the
making of such a motion that a similar motion has
been made prior to the submission of the case to the

jury.
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Rule 30. INSTRUCTIONS TO THE JURY.

(a) Pre-instruction. Prior to the presentation of
evidence, the court may, upon ageement of the
parties, pre-instruct the jury on the elements of the
charged offense and claimed defenses.

(b) Requests. At such reasonable time as the
court directs, the parties shall file written requests
that the court instruct the jury on the law. Each
instruction requested shdl designate by whom itis
being requested and the number of the request, e.g.,
STATE'S INSTRUCTION NO. 3. Each requested
instruction shall be written on a separate page or
group of pages. The original and one copy of each
requested instruction shall befiled with the courtand
a copy served upon opposing counsdl. It will be
sufficient to request by number pattern instrudions
known as the Hawai‘i Standard Jury Instructions
Criminal (HAWJIC).

(c) Settlement. Whenrequestsarefiled, counsd
shall be entitled to be heard thereon. The court shall
inform counsel of its proposed action upon the
requests prior to their arguments to the jury.
Whenever the court refuses to give any requested
instruction, the court shall write the word "refused"
in the margin thereof. Whenever the court approves
any requested instruction, the court shall write the
word "given" in the margin thereof. Whenever the
court modifies any requested instruction, the court
shall mark the same in such manner that it shall
distinctly appear what part is refused and what part
is given. Instructions to which no objection is made
shall be marked "given by agreement” and no later
objection thereto may be made or allowed. Unless
the court shall take action pursuant to subdivision(c)
of this rule, instructions settled as above set forth
shall beread to thejury.

(d) Court's instruction. The court may revise
the language o any or al of the requested
instructions which are approved by the court in
whole or in part purauant to subdivision (b) of this
ruleand of any or all of the requestedinstructionsto
which no objection is made, and may combine such
instructions, with or without any additional
instructions which the court shall deem appropriate,
in such manner as the court believes will eliminate
repetition and will afford to thejury an adequate and
understandable charge. If no written requests for
instructions are filed the court shall prepare its own
instructions. Any revision made andany instructions
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prepared by the court pursuant to the foregoing
provisons shall be reduced by the court to writing,
and counsel shall beentitled tobe heard thereon. The
court shall informcounsel of itsproposed actionwith
respect to any such revision made or instructions
prepared by the court, and any changesthereonmade
by the court shall be reduced to writing and
submitted to counsel prior to their arguments to the
jury. Instructions settled as above set forth shall be
read to the jury.

(e) Oral comment. The court shall in no case
orally qualify, modify or explain to the jury any
instruction, whether settled pursuant to subdivision
(b) or pursuant to subdivision (c) of this rule. If,
during deliberation on its verdict, the jury shall
request further instructions, the court may further
instruct the jury in accordance with instructions
prepared by the court and reduced to writing, first
submitting the same to counsel.

(f) Instructions and objections. Except upon
good cause articulated by the court, the court shall
instruct the jury before the arguments arebegun and
shall provide to each juror, including alternates, a
copy of the jury indructions to follow along as
instructionsareread. The court'sgood causefindings
need not bewritten, but must be articulated clearly in
a reported proceeding. The court may, as it deems
necessary or appropriate, giveadditional instructions
after arguments are concluded and before the jury
retires. No party may assign aserror thegiving or the
refusal to give, or themodification of, aninstruction,
whether settled pursuant to subdivision (b) or
subdivision (c), of thisrule, unless the party objects
thereto before the jury retiresto consider its verdict,
stating distinctly the mater to which the party
objectsand thegroundsof the objection. Opportunity
shall be given to make the objection out of the
hearing of the jury. Objections made to instructions
a the time they were settled shal be deemed
preserved even though not restated after thecourt has
instructed the jury.

(g) Copy of instructions for jurors. The copy
of the instructions provided for each juror shall be
without citations or other identification and shall be
designated as the court's instructions.

(Amended February 4, 2000, effective July 1,
2000; further amended March 24, 2000, effective
July 1, 2000.)
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Rule 31. VERDICT.

(a) Return. The verdict shall be unanimous,
unless otherwise stipulated to by the parties. It shall
be returned by the jury to thejudge in open court.

(b) Several defendants. If there are 2 or more
defendants, or 2 or more counts, the jury at any time
during its deliberations may return a verdict o
verdictswith respect to adefendant or defendants, or
with respect to a count or counts, as to whom it has
agreed; if the jury camot agree with respect to all,
the defendant or defendants, or count or counts, asto
whom it does not agree may be tried again.

(c) Poll of jury. When averdict isreturned and
before it is recorded, the jury shall be polled at the
request of any party or upon the court's own motion.
If upon the poll there isnot unanimous concurrence,
or there is not concurrence by the number of jurors
stipulated to as being necessary for returning a
verdict, the jury may be directed toretire for further
deliberations or may be discharged.

VII. JUDGMENT

Rule 32. SENTENCE AND JUDGMENT.

(a) Sentence. After adjudication of guilt,
sentence shall be imposed without unreasonable
delay. Pending sentence, the court may commit the
defendant or continue or alter bail, subject to
applicable provisions of law. Before suspending or
imposing sentence, the court shall address the
defendant personally and afford afair opportunity to
the defendant and defendant's counsel, if any, to
make a statement and present any information in
mitigation of punishment.

(b) Notification of right to appeal. After
imposing sentence, the court shall advise the
defendant of his right to appeal, of the time within
which a notice of appeal must be filed, and of the
right of a person whois unableto pay the cost of an
appeal to apply forleaveto appeal informa pauperis;
provided, however, thet there shall be no duty on the
court to give such advice in any case in which the
defendant is represented by an attorney, is convicted
onapleaof guilty or nolo contendere, or isconvicted
of an offense not a felony or misdemeanor. If the
defendant so requests, the clerk shall prepareand file
forthwith a notice of appeal on behalf of the
defendant.
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(¢) Judgments.

(1) IN THE CirculT CourT. A judgment of
convictioninthecircuit court shall setforth the plea,
the verdict or findings, and the adjudication and
sentence. If the defendant is found not guilty or for
any other reason is entitled to be discharged,
judgment shall be entered accordingly. The
judgment shall be signed by the judge and entered by
the clerk. Thefiling of the judgment in the office of
the clerk constitutes the entry of the judgment.

(2) IN THE DisTrICT CourT. A judgment of
conviction in the district court shall set forth the
disposition of the proceedings and the sasmeshall be
entered on the record of the court. The filing of the
written judgment, or in the event o oral judgment,
the filing of the written notice of entry of judgment,
in the office of the clerk constitutes entry of
judgment. The judgment or notice of entry shall be
signed by the judge or by the clerk, if the judge so
directs.

(d) Withdrawal of Plea. A motionto withdraw
apleaof guilty or of nolo contendere may be made
beforesentenceisimposed or impositionof sentence
is suspended; provided that, to correct manifest
injustice the court, upon a party’ s motion submitted
no later than ten (10) days after imposition of
sentence, shall set aside the judgment of conviction
and permit the defendant to withdraw the plea. At
any later time, a defendant seeking to withdraw a
plea of guilty or nolo contendere may do so only by
petition pursuant to Rule 40 of these rules and the
court shall not set aside such a plea unless doing so
is necessary to correct manifest injustice.

(Amended November 22, 1994, effective
December 5, 1994; further amended January 29,
2004, effective July 1, 2004, further amended May 7,
2004, effective July 1, 2004.)
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Rule 33. NEW TRIAL.

The court on motion of adefendant may grant a
new trial to himif required in the interest of justice.
If trial was by the court without a jury, the court on
motion of adefendant for anew trial may vacate the
judgment if entered, take additional testimony and
direct the entry of a new judgment. A motion for a
new trial shall be made within 10 daysafter verdict
or finding of guilty or withinsuch further time asthe
court may fix duringthe 10-day period. The finding
of guilty may be entered in writing or orally on the
record.

Rule 34. ARREST OF JUDGMENT.

The court on mation of a defendant shall arrest
judgment if the charge does not allege an offense or
if the court was without jurisdiction of the offense
aleged. The motion in arrest of judgment shall be
made within 10 days after verdid or finding of
guilty, or after plea of guilty or nolo contendere, or
within such further time as the court may fix during
the 10-day period. The finding of guilty or nolo
contenderemay be enteredinwriting or orally onthe
record.
Rule 35. CORRECTION OR REDUCTION
OF SENTENCE.

(a) Correction of Illegal Sentence. The
court may correct anillegal sentenceat any time and
may correct a sentence imposedin anillegal manner
within the time provided herein for the reduction of
sentence. A motion made by a defendant to correct
an illegal sentence more than 90 days after the
sentence isimposed shall be made pursuant to Rule
40 of theserules. A motion to correct asentence that
ismade withinthe 90 day time period shall empower
the court to act on such moti on even though the time
period has expired.

(b) Reduction of Sentence. The court may
reduce a sentence within 90 days dter the sentence
is imposed, or within 90 days after receipt by the
court of a mandate issued upon affirmance of the
judgment or dismissal of the appeal, or within 90
days after entry of any order or judgment of the
Supreme Court of the United States denying review
of, or having the effect of upholding thejudgment of
conviction. A motion to reduce a sentence that is
made within the time prior shall empower the court
to act on such motion even though the time period
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hasexpired. Thefiling of anotice of appeal shall not
deprive the court of jurisdiction to entertain atimely
motion to reduce a sentence.

(Amended October 15, 1980, effective October
15, 1980, further amended April 25, 2003, effective
July 1, 2003.)

Rule 36. CLERICAL MISTAKES.

Clerical mistakes in judgments, orders or other
parts of the record and errors in the record arising
from oversight or omisson may be corrected by the
court at any time of itsown initiative or on motion of
any party and after such notice, if any, as the court
orders. During the pendency of an appeal, such
mistakes may be so corrected befare the appeal is
docketed in the supreme court, and thereafter while
the appeal is pending may be socorrected withleave
of the supreme court or the intermedate court of
appeals.

(Amended October 15, 1980, effective October
15, 1980.)

VIII. ORDERS

Rule 37. DELETED.
Rule38. STIPULATIONS AND ORDERS.

(a) Forms of stipulations and orders. Unless
made in open court, all stipulations shall be in
writing, signed by the parties ar their attorneys, and
filed with the clerk. An order based upon a
stipulation shall besufficientif thewords"Approved
and so ordered" or their equivalent are endorsed on
the stipulation at the close thereof and signed by the
judge.

(b) Stipulations extending time. Stipulations
extending time to act under Rule 45(b)(1) of these
rules shall indicate the existing expiration date.

(Added February 4, 2000, effective July 1, 2000.)

Rule 39. TITLES TO ORDERS.

The subject of every order shall be indicatedin
itstitle.

(Added February 4, 2000, effective July 1, 2000.)
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IX. SUPPLEMENTARY AND
SPECIAL PROCEEDINGS
Rule 40. POST-CONVICTION PRO-
CEEDING.

(a) Proceedings and grounds. The
post-conviction proceeding established by thisrule
shall encompass all common law and statutory
procedures for the same purpose, including habeas
corpus and coram nobis; provided that the foregoing
shall not be construed to limit the availability of
remediesin the trial court or on direct appeal. Said
proceeding shall be applicable to judgments of
conviction and to custody based on judgments of
conviction, as follows:

(1) FrRom JUDGMENT. At any time but not prior
to final judgment, any person may seek relief under
the procedure set forth in thisrule from thejudgment
of conviction, on the following grounds:

(i) that the judgment was obtained or sentence
imposedin violation of the constitutionof the United
States or of the State of Hawai‘i;

(ii) that the court which rendered the judgment
was without jurisdidion over the person or the
subject matter;

(iii) that the sentenceisillegal;

(iv) that there is newly discovered evidence; or

(v) any ground which is a basis for collatera
attack on thejudgment.

For the purposes of thisrule, ajudgment isfinal
when the time for direct appeal under Rule 4(b) of
the Hawai‘i Rules of Appellate Procedure has
expired without appeal being taken, or if direct
appeal was taken, when the appellate process has
terminated, provided tha a petition under this rule
seeking relief from judgment may befiled during the
pendency of direct appeal if leaveisgranted by order
of the appellate court.

(2) From cusToDY. Any person may seekrelief
under the procedure set forth in this rule from
custody based upon ajudgment of conviction, onthe
following grounds:

(i) that sentence was fully served;

(i) that parole or probation was unlawfully
revoked; or

(iii) any other ground making the custody,
though not the judgment, illegal.

(3) INnaPPLICABILITY. Ruled0 proceedingsshall
not be available and relief thereunder shall not be
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granted where the issues sought to be raised have
been previously ruled upon or were waived. Except
for aclaim of illegal sentence, an issue iswaived if
the petitioner knowingly and understandingly failed
to raise it and it could have been raised before the
trial, at the trial, on appeal, in a habeas corpus
proceeding or any other proceeding ectually
conducted, or inaprior proceeding actudly initiated
under thisrule, and the petitioner is unable to prove
the existence of extraordinary circumstances to
justify the petitioner'sfailureto raisetheissue. There
isarebuttable presumptionthat afailure to appeal a
ruling or to raise an issue is a knowing and
understanding failure.

(b) Institution of proceedings. A proceeding
for post-convictionrelief shall beinstituted by filing
a petition with the clerk of the court in which the
convictiontook place. The clerk shall then docket the
petition as a special proceading, and in cases of pro
sepetitions, promptly advisethecourt of the petition.

(¢) Form and content of petition.

(1) IN GeENERAL. The petition shal be in
substantially the form annexed to these rules.
Petitions in the prescribed form shall be made
availablewithout charge by the clerksof the various
circuit and district courts to applicants upon their
request. The petition shall specify all the groundsfor
relief which are available to the petitioner and of
which the petitioner has or by the exercise of
reasonable diligence should have knowledge and
shall set forth in summary formthe facts supporting
each of the grounds thus specified. It shall also state
therelief requested. The petition shall betypewritten
or legibly handprinted and shall besigned and swvorn
to by the petitioner.

(2) NoncoNFORMING PeTITION. Where a
post-conviction petition deviates from the form
annexed to these rules, it shall nevertheless be
accepted for filing and shall be treated as a petition
under this rule provided that the petition (i) claims
illegality of ajudgment or illegality of "custody” or
"restraint" arising out of a judgment, (i) is
accompanied by the necessary filing fee or by a
well-founded motion for waiver of the filing fee or
reguest to proceed informa pauperis, and (iii) meets
minimum standards of legibility and regularity.

When treating a nonconforming petition as a
petition under this rule, the court shall promptly
clarify by written order that the requirements of this
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rule apply and, if the information in the petition is
incomplete, may require the petitioner to file a
supplemental petition in theform annexed to these
rules before requiring the state to respond.

(3) SerparRATE CaAuse oF AcTion. If a
post-conviction petition alleges neither illegality of
judgment nor illegality of post-conviction"custody"
or "restraint" but instead alleges a cause of action
based on acivil rights statute or other separatecause
of action, thecourt shall treat the pleading as acivil
complaint not governed by thisrule.However, where
a petition seeks relief of the nature provided by this
rule and simultaneously pleads a separate claim or
clams under a civil rights statute or other separate
cause of action, thelatter clam or claims shall be
orderedtransferred by the court for dispositionunder
the civil rules.

(d) Response. The State of Hawai‘i shall be
named as the respondent in the petition, and the
petitioner shall serve the petition on the respondent
by delivering a filed copy thereof to the prosecutor.
Service may be made by the attorney for the
petitioner, or the petitioner in a pro se case If it
appearsthat the petitioner is unable to effect prompt
service of a filed copy of the petition or other
pleading under this rule, the court shall direct court
staff to effect service on behalf of the petitioner.
Within 30 days after the service of the petition or
within such further time as the court may allow, the
respondent may answer or otherwise plead, but the
court may require the Sate to answer at any time.
Wherethe petition makesashowingof entitlement to
immediaterelief, the court may shorten thetime in
which to respond to the petition. The respondent
shall filewithitsanswer any recordsthat are material
to the questionsraised in the petition which are not
included in the petition.

(¢) Amendment and withdrawal of petition.
The court may grant leave to amend or withdraw the
petition at any time. Amendment shall be freely
allowed in order to achieve substantial justice. No
petition shall be dismissed for want of particularity
unless the petitioner is first given an opportunity to
clarify the petition.

(f) Hearings. If a petition alleges factsthat if
provenwouldentitlethe petitioner torelief, thecourt
shall grant a hearing which may extend only to the
issuesraised in the petition or answer. However, the
court may deny a hearing if the petitioner'sclaimis
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patently frivolous and is without trace of support
either in therecord or from other evidence submitted
by the petitioner. The court may also dery a hearing
on a specific question of fact when a full and fair
evidentiary hearing upon that question was hdd
during the course of the proceedingswhich ledto the
judgment or custody which is the subject of the
petition or at any later proceeding.

The petitioner shdl have a full and fair
evidentiary hearing on the petition. The court shall
receive all evidence that isrelevant and necessary to
determine the petition, including affidavits,
depositions, oral testimony, certificate of any judge
who presided at any hearing during the course of the
proceedings which led to the judgment or custody
which is the subject of the petition, and relevant and
necessary portions of transcripts of prior
proceedings. The petitioner shall have aright to be
present at any evidentiary hearingat whichamaterial
question of fact islitigated.

Where the petition alleges the ineffective
assistance of counsel as a ground upon which the
requested relief should be granted, the petitioner
shall serve written notice of the hearing upon the
counsel whose assistance is aleged to have been
ineffective and said counsel shal have an
opportunity to be heard.

(g) Disposition.

(1) IN FAVOR OF THE PeETITIONER. If the court
finds in favor of the petitioner, it shall enter an
appropriate order with respect to the judgment or
sentencein theformer proceeding, or with respect to
custody based on such judgment, and such
supplementary orders as to rearraignmert, retrial,
custody, bail, discharge or other matters as may be
necessary or proper.

(2) AcaINsT THE PETITIONER. The court may
dismiss a petition at any time upon finding the
petition is patently frivolous, the issues have been
previously raised and ruled upon, or the issues were
waived. The court may deny a petition upon
determining the allegations and arguments have no
merit.

(3) THE JUuDGMENT. The court shall state its
findings of fact and conclusionsof law in entering its
judgment on the petition.

(h) Review. Any party may apped to the
supreme court from a judgment entered in the
proceeding in accordance with Rule 4(b) of the
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Hawai‘i Rules of Appellate Procedure.

(i) Indigents. If the petition alleges that the
petitioner is unable to pay the costs of the
proceedings or to afford counsel, the court shall refer
the petition to thepublic defender for representation
asinother penal cases; provided that nosuchreferral
need be made if the petitioner's claim is patertly
frivolous and without trace of support either in the
record or from other evidence submitted by the
petitioner.

(Amended July 20, 1983, effective August I,
1983, further amended July 13, 1984, effective July
13, 1984, further amended June 3, 1985, effective
June 3, 1985, further amended November 21, 1989,
effective November 21, 1989; further amended April
28, 1994, further amended effective June 1, 1998;
further amended February 4, 2000, effective July 1,
2000, further amended April 25, 2003, effective July
1, 2003.)

Rule 41. SEARCH AND SEIZURE.

(a) Authority to issue warrant. A search
warrant authorized by thisrulemay beissued by any
district or circuit j udge within the circuit whereinthe
property sought is located or is anticipated to be
located. Application therefor should be made to a
district judge wherever practicable.

(b) Property which may be seized with a
warrant. A warrant may beissued under thisrule to
search for and seize any (1) property that constitutes
evidence of the commission of an offense; or (2)
contraband, the fruits of crime, or things otherwise
criminally possessed; or (3) property designed or
intended for use or whichis or has been used asthe
meansof committing an offense. Theterm"property”
includes documents, books, papers and any other
tangible objects.

(c) Issuance and contents. A warrant shall
issue only on an affidavit or affidavits sworn to
before the judge and establishing the grounds for
issuing the warrant. If the judge is satisfied that the
grounds for the application exist or that there is
probable cause to believe tha they exist, he shall
issue awarrant identifying the property and naming
or describing the person or placeto be searched. The
finding of probabl e causemay be based uponhearsay
evidence in whole or in part. Before ruling on a
request for a warrant the judge may require the
affiant to appear personally, and may examine under
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oath the affiant and any witnesses he may produce,
provided that such proceeding shall be taken down
by acourt reporter or recording equipment and made
part of the affidavit. The warrant shdl be directed to
a police officer or some other officer authorized to
enforce or assist in enforcing any law of the State of
Hawai‘i or any politicd subdivisionthereof. It shall
command the officer to search, within a specified
period of time not to exceed 10 days, the person or
place named for the property specified. The warrant
shall contain a prohibition against execution of the
warrant between 10:00 p.m. and 6:00 a.m., unlessthe
judge permitsexecution during thosehoursinwriting
on the warrant. It shall desigrete the judge to whom
it shall be returned.

(d) Execution and return with inventory. The
officer taking property unde the warrant shall give
to the personfromwhom or fromwhose premisesthe
property was taken a copy of the warrant and a
receipt for the property taken or shall leave the copy
and receipt at the place fromwhich the property was
taken. The return shall be made promptly and shall
be accompanied by a written inventory of any
property taken. The inventory shall be made in the
presence of the applicant for the warrant and the
person from whose possession or premises the
property was taken, if they are present, or in the
presence of at least one credible person other than
the applicant for the warrant or the person from
whose possession or premises the property was
taken, and shall be verified by the officer. The judge
shall upon request causeto be delivered acopy of the
inventory to the person from whom or from whose
premisesthe property was taken and to the applicant
for the warrant.

(e) Motion for return of property and to
suppress evidence. A person aggrieved by an
unlawful search and seizure may move the court
havingjurisdictiontotry the offensefor the return of
the property, or to suppress for use as evidence
anything so obtained, or both. The judge shal
receive evidence on any issue of fact necessary tothe
decision of the motion. If the motion is granted the
property shall berestored unless otherwisesubject to
lawful detention and it shall not be admissible in
evidence at any hearingor trial.

(f) Returnof papers to clerk. Thejudgebefore
whom the warrant is returned shall attach to the
warrant a copy of the return, inventory and all other
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papers in connection therewith and shall file them
with the clerk of the court having jurisdiction of the
case.

(g) Warrant issuance on oral statements. In
lieu of thewritten affidavit required under section (c)
of thisrule, a sworn oral statement, in person or by
telephone, may be received by the judge, which
statement shall berecorded and transcribed, and such
sworn ora statement shal be deemed to be an
affidavit for the purposes of thisrule. Alterndively
to receipt by the judge of the sworn oral statement,
such statement may be recorded by a court reporter
who shal transcribe the same and certify his
transcription. In either case, the recording and the
transcribed statement shall be filed with the clerk.

(h) Duplicatewarrants on oral authorization.
The judge may orally authorize a police officer to
sign the signature of thejudge on aduplicateoriginal
warrant, which shall be deemed to be avalid search
warrant for the purposes of thisrule. The judge shall
enter on the face of the origina warrant the exact
time of issuance and shall sign and file the orignal
warrant and, upon its return, the duplicate original
warrant with the clerk.

(i) Scope. Thisruledoesnot modify any statute
or ordinance, inconsistent with it, regulating search,
seizure and the issuance and execution of search
warrants in circumstances for which special
provision is made.

(Amended May 12, 1995, effective June 1, 1995;
amended effective January 1, 1999.)

Rule 42. FILING PROCEDURE BY THE
CLERK.

(a) Classification. Upon the filing of the
complaint, indictment, petition, pleading, or other
similar papers, the clerk of the court shall classify
and assign a number to the proceeding. All
subsequent papersto be filed inthe proceeding shall
bear the same number, which shall appear onthefirst
page of the paper.

(b) Stamp by clerk. The clerk shall promptly
stamp the time and date upon all papers filed.

(c¢) Docket entry and filing.

(1) IN THE cIrRcuIT couRrT. Upon the filing of
any papers, an appropriateentry shall be made inthe
docket kept for each case. The docket may be an
electronic record within a court-maintained
computer. Each case shall be filed separately andits
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file shall contain an index sheet identifying
particularly each paper in such file and stating the
date of filing.

(2) IN THE DISTRICT couRT. Upon the filing of
any papers, an appropriateentry shall be madein the
court calendar kept for each case. Each caseshall be
filed separately and the court calendar shall contain
acase identifying particularly each paper filedinthe
case and stating the date of filing. In the alternative,
any district court may dodket its records in
accordance with subdivision (c)(1) of thisRue.

(d) Original kept on file. The original shall be
kept on file by the clerk.

(e) No rejection of papers for filing.
Notwithstanding any other rule to the contrary, the
clerk shall not refuse to file any paper presented for
that purpose solely because it is not presented in
proper form as required by these rules.

(f) Receipt of proposed orders. Proposed
findings, conclusions or orders submitted for
signature shall be dated and stamped "lodged" or
"received” by the clerk and shall betransmittedtothe
court for consideration.

(Added February 4, 2000, effective July 1, 2000.)
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Rule 42.1. EX OFFICIO FILING.

The respective clerks of the circuit and district
courts shall be ex officio clerks of all the courts of
record for the purpose of filing and shall forward to
the appropriate court all documents submitted for
filing.

(Added February 4, 2000, effective July 1, 2000.)

Rule 42.2. WITHDRAWAL OF PAPERS.
The clerk shall not permit any papersto betaken
from the clerk's custody except as ordered by the
court.
(Added February 4, 2000, effective July 1, 2000.)

Rule42.3. PROCEDURESFOR PROCESSING
POST-CONVICTION PAPERS.

(a) Processing post-conviction papers. All
post-conviction papersreceived by any court shall be
transmitted to ajudgefor processing. All such papers
shall be received as public and shall not be
considered or treated as "confidential,” "private,”
"personal,” etc. A judge shall determine whether
each paper shall be handled as a civil matter, filed
and docketed under the applicable crimind case
number, or filed and docketed under a new or
existing SPP (Specia Proceeding - Prisoner) number.
A separate file shall be established for each SPP
number.

(b) Disposition. All papers filed and docketed
under a new or existing SPP (Special Proceeding -
Prisoner) number shall be governed by Rule 40 of
these rules.

(Added February 4, 2000, effective July 1,2000.)

X. GENERAL PROVISIONS

Rule43. PRESENCE OF THE DEFENDANT.

(a) Presence required. The defendant shall be
present at the arraignment, at thetime of the plea, at
evidentiary pretrial hearings, at every stage of the
trial including the impaneling of the jury and the
return of the verdict, and at the imposition of
sentence, except as otherwise provided by thisrule.

(b) Continued presence not required. The
further progressof apretrial evidentiary hearing or of
the trial to and including the return of the verdict
shall not be prevented and the defendant shall be
considered to have waived the right to be present
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whenever a defendant, initially present,

(1) isvoluntarily absent after thehearing or trial
has commenced (whether or not the defendant has
been informed by the court of the obligation to
remain during the trial); or

(2) engages in conduct which is such as to
justi fy exclusion from the courtroom.

(c) Presence not required. A defendant need
not be present in the following situations:

(1) acorporation may appear by counsel for all
purposes;

(2) in prosecutions for offenses other than a
felony, the court, with the written consent of the
defendant or ontheoral representation of defendant's
counsel that the defendant consents thereto, may
permit arraignment, plea of not gulty, and
evidentiary pretrial hearing in the defendant's
absence;

(3) at aconference or argument upon aquestion
of law;

(4) at areduction of sentence under Rule 35;

(5) when the proceedingis a pretrial sessionin
which the defendant can participate through video
teleconferencingand waivestheright tobepresentin
court; or

(6) in prosecutions for offenses other than a
felony and where the defendant's permanent
residence is out-of-state or on an island other than
wherethe offense was committed, the court, with the
written consent of the defendant, may permit aplea
of guilty or nolo contendere and impose sentence in
the defendant's absence. Except for the requirement
of addressing the defendant personally in open court,
the court shall otherwise comply with the
requirements of Rule 11 and Rule 32

(Amended July 24, 1996, effective August 26,
1996.)
Rule 44. SETTLEMENT OF FINDINGS
OF FACT, CONCLUSIONS OF
LAW,AND ORDER; ENTRY OF
ORDER.

(a) In the circuit court.

(1) PREPARATION OF FINDINGS OF FACT,
CONCLUSIONSOF LAW AND ORDER. Unless otherwise
ordered by the court, within 10 days after decision or
ruling of the court following a hearing on a motion,
the prevailing party shall prepare and deliver to the
parties the findings of fact, conclusions of law and
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order, in accordance with the decision or ruling.

(2) SECURING APPROVAL FROM OPPOSING
PARTY. Theparty preparing thefindings, conclusions
and order shall attempt to secure approval asto form
from the opposing party. Uponapproval, which shall
be made not later than 5 days after delivery, the
document shall be returned to the originating party
who shall promptly deliver it to the court. If the
document is not approved as to form within 5 days
after delivery, the orignating party shall promptly
deliver the proposed findings, conclusions and order
to the court along with certificate of service to all
parties.

(3) OBJECTIONASTO FORM. If any party objects
to the form of the document prepared, that party,
within 5 days of delivery, or othe such time as
authorized by the court, shall serve upon the party
who prepared the document and deliver to the court
astatement of that party's dbjections and the reasons
therefore or proposed findings, conclusions and
order. Failure to file and serve objections or
proposed findings, conclusions, o order shall
constitute approval as to form of the document
prepared.

(4) SeTTLEMENT. The court shall timely settle
the objections, if any, and issue thefindings of fact,
conclusions of law, and order as it deemsproper.

(5) NoO EFFECT ON RIGHT TO APPEAL. Approval
as to form shall not affect the right of any party to
appeal from the decision or ruling of the court and
shall not be deemed as a waiver of disputed findings
or conclusions.

(6) EnTRY. The filing of the findings of fact,
conclusionsof law and order inthe office of theclerk
shall constitute entry of theorder.

(b) In the District Court.

(1) After the decision or ruling of the court
following a hearing on amotion, theclerk shall note
the decision or ruling on thecalendar. The filing of
the written decision or ruling, or in the event of an
oral decisionor ruling, thefiling of the written notice
of entry of thedecision or ruling, inthe office of the
clerk constitutes entry of the order. The decision or
ruling or notice of entry shall be signed by the judge
or by the clerk, if the judge so directs.

(2) Where the court orders preparation of
findings of fact, conclusions of law and order, the
findings, conclusionsand order shall be prepared and
settled as provided for in subsection (a) of thisrule.
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The filing of thefindings, conclusions and order in
the office of the clerk shall constitute entry of the
order.

(Added February 4, 2000, effective July 1, 2000,
further amended May 7, 2004, effective July 1,
2004.)

Rule 45. TIME.

(a) Computation. In computing any period of
time, the day of the act or event from which the
designated period of time begins to run shdl not be
included. The last day of the period so computed
shall beincluded unlessitisa Saturday, a Sunday, or
a holiday, in which event the period runs until the
end of the next day which is not a Saturday, a
Sunday, or a holiday. When a period of time
prescribed or allowed is less than 10 days,
intermediate Saturdays, Sundays and hdidays shall
be excluded in the computation. Computation of the
period set forth in Rule 5(a) shall be based on the
actual time elapsed without regard to theexceptions
setforthinthisrule. As usedintheserules, "holiday"
includes any day designated as such pursuant to
Section 8-1 of Hawai‘i Revised Statutes.

(b) Enlargement. When an act is required or
allowed to be done at or within a specified time, the
court for cause shown may at any time in its
discretion (1) with or without motion or notice, order
the period enlargedif request therefor ismade before
the expiration of the period originally prescribed or
as extended by a previous orde or (2) upon motion
made after the expiration of the specified period
permit the act to be done if the failure to act was the
result of excusable neglect; but the court may not
extend the time for taking any action under Rules 29,
33, 34 and 35 of these rules and Rule 4(b) of the
Hawai‘i Rules of Appellate Procedure, except tothe
extent and under the conditions stated i n them.

(c¢) For motions; affidavits or declarations. A
written motion, other than onewhich may be heard
ex parte, and notice of the hearing thereof shell be
served not later than 48 hours before the time
specified for the hearing unlessadifferent period is
fixed by rule or order of the court. For cause shown
such an order may be made on ex parte application.
When a motion is supported by affidavit or
declaration, the affidavit or declaration shall be
served with the motion; and opposing affidavits or
declarationsmay be served not lessthan 1 day before
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the hearing unless the court permits them to be
served at alater time.

Where awritten motionisfiled 14 or more days
before the time specified for the hearing, all
opposing memoranda, together with affidavits or
declarations, if any, must be served not less than 72
hours before the hearing unless the court permits
them to be served at a later time. All memoranda
replying to the opposing memoranda shall be served
not later than 24 hours before the hearing unless the
court permits them to be served at alater time.

(d) Additional time after service by mail.
Whenever aparty hastheright or isrequired todo an
act within a prescribed period after the service of a
notice or other paper upon him and the notice or
other paper is served upon him by mail, 2days shall
be added to the prescribed period.

(Amended January 6, 1982, effective January 6,
1982, further amended April 23, 1985, effective April
23, 1985; further amended November 22, 1994,
effective December 5, 1994; further amended
February 4, 2000, effective July 1, 2000; further
amended November 17, 2000, effective January 1,
2001.)

Rule 46. BAIL.

The right to bail before conviction or upon
review, theform and amount thereof, and thematters
of justification of sureties, forfeiture of bail, and
exoneration of obligors and sureties shall be as
provided by law. (See Hawaii Revised Statutes,
Chapter 804.)

Rule 47. MOTIONS, AFFIDAVIT OR
DECLARATION, AND
RESPONSES.

(a) Form. An application to the court for an
order shall be by motion. A mation other than one
made during a trid or hearing shall be in writing
unless the court permitsit to be made orally. It shall
state the grounds uponwhich it is made and shall set
forth the relief or arder sought. A motion involving
a question of law shall be accompanied by a
memorandum in support of the motion. If a motion
requires the consideration of facts not appearing of
record, it shall be supported by affidavit or
declaration. Written motions, other than ex parte
motions, shall be noticed as provided by Rule
2.2(d)(3)(iii) of theserules.
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(b) Required notice of no opposition. A party
who does not oppose o who intends to support a
motion shall promptly givewrittennatificationtothe
court and opposing counsel.

(¢) Filings in opposition. An opposing party
may serve and file counter affidavits, declarationsor
memorandain opposition to the motion, which shall
be served and filed in accordance to Rules 45 and 49
of these rules, except as otherwise ordered by the
court.

(d) Declaration in lieu of affidavit. In lieu of
an affidavit, an unsworn declarationmay be made by
aperson, inwriting, subscribed astrue under penalty
of law, and dated, in substantially the following
form:

"I, , declare under penalty of
law that the foregoing is true and correct to
the best of my knowledge and belief.

Dated:

(Signature)"

(Amended February 4, 2000, effective July 1,
2000.)
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Rule 48. DISMISSAL.

(a) By prosecutor. Theprosecutormay by leave
of court file a disnissa of a charge and the
prosecution shall thereupon terminate. Such a
dismissal may not befiled during thetrial without the
consent of the defendant.

(b) By court. Except in the case of trdfic
offensesthat arenot punishabl e by imprisonment, the
court shall, on motion of the defendant, dismiss the
charge, with or without prejudicein its discretion, if
trial is not commenced within 6 months:

(1) from the date of arrest if bail is set or from
the filing of the charge, whichever issooner, on any
offense based on the same conduct or arising from
the same criminal episode for which the arrest or
charge was made; or

(2) from the date of re-arrest or re-filing of the
charge, in cases where an initia charge was
dismissed upon motion of the defendant; or

(3) from the date of mistrial, order granting a
new trial or remand, in cases where such events
require anew trial.

Clauses (b)(1) and (b)(2) shall not be applicable
to any offense for which the arrest was made or the
charge was filed prior to the effective date of the
rule.

(c) Excluded periods. The following periods
shall be excluded in computing the time for trial
commencement:

(1) periodsthat delay thecommencement of trial
and are caused by collateral or other proceedings
concerning the defendant, including but nat limited
to penal irresponsibility examinations and periods
during which the defendant is incompetent to stand
trial, pretrial motions, interlocutory appealsandtrials
of other charges;

(2) periodsthat delay thecommencement of trial
and are caused by congestion of thetrial docket when
the congestion is attributable to exceptiona
circumstances;

(3) periodsthat delay thecommencement of trial
and are caused by a continuance granted at the
request or with the consent of the defendant or
defendant'scounsel;

(4) periodsthat delay thecommencement of trial
and are caused by a continuance granted at the
request of the prosecutor if:

(i) the continuance is granted because of the
unavailability of evidence material to the
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prosecution's case, when the prosecutor hasexercised
due diligence to obtain such evidence and there are
reasonablegroundsto believethat such evidencewill
be availableat alater date; or

(ii) the continuance is granted to alow the
prosecutor additional timeto preparetheprosecutor's
case and additional time is justified because of the
exceptional circumstances of the case;

(5) periodsthat delay thecommencement oftrial
and are caused by the absence or unavailability of the
defendant;

(6) the period between adismissal of the charge
by the prosecutor to the time of arrest or filing of a
new charge, whichever is sooner, for the same
offense or an offense required to be joined with that
offense;

(7) a reasonable period of delay when the
defendant isjoined for trial with a codefendant asto
whom thetimefor trial has not runand thereis good
cause for not granting a severance; and

(8) other periods of delay for good cause.

(d) Per se excludable and includable periods
of time for purposes of subsection (c)(1) of this
rule.

(1) For purposesof subsection (c)(1) of thisrule,
the period of time, fromthefiling through the prompt
disposition of the following motions filed by a
defendant, shall be deemed to be periods of delay
resulting from collatea or other proceedings
concerning the defendant: motions to dismiss, to
suppress, for voluntarinesshearingheard beforetrial,
to sever countsor defendants, for disqualification of
the prosecutor, for withdrawal of counsel including
the time period for appointment of new counsel if so
ordered, for mental examination, to continuetrial, for
transfer to the circuit court, for remand from the
circuit court, for change of venue, to secure the
attendance of awitness by a material witness order,
and to secure the attendance of a witness from
without the state.

(2) For purposesof subsection(c)(1) of thisrule,
the period of time, from thefiling through the prompt
disposition of thefollowing motions or court papers,
shall be deemed not to be excluded incomputing the
time for trial commencement: nctice of dlibi,
requests/motions for discovery, and motions in
limine, for voluntariness hearing heard at trial, for
bail reduction, for release pending trial, for bill of
particulars, to strike surplusage fromthe charge, for
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return of property, for discovery sanctions, for
litigation expenses and for depositions.

(3) The criteria provided in section(c) shall be
applied to motions that are not listed in subsections
(d)(1) and (d)(2) in determining whether the
associated periods of time may be excluded in
computingthe time for trial commencement.

(Amended November 22, 1994, effective

December 5, 1994, further amended February 4,
2000, effective July 1, 2000.)
Rule 49. SERVICE OF PAPERS ON
PARTIES AND PROOF
THEREOF; NOTICE OF
ENTRY OF ORDERS AND
JUDGMENTS; FILING OF
PAPERS.

(a) Service: When required. All written
submissionsto the court, including ex parte motions,
shall be served upon each of the parties promptly
after filing, unless otherwise ordered by the court.

(b) Service: How made. Whenever under these
rulesor by an order of the court serviceisrequired or
permitted to be made upon a party represented by an
attorney, the service shall be made upon theattorney
unless service upon the party is ordered by the court.

(1) SERVICEOFCOMPLAINT,INDICTMENT,BENCH
WARRANT, SUMMONS, OR SUBPOENA. Service of the
complaint, indictment, bench warrant, or summons
shall be governed by Rule 9of theserules. Service of
a subpoena shall be governed by Rule 17 of these
rules.

(2) SERVICEOF OTHER PAPERS. Serviceof papers
other than complaint, indictment, bench warrant,
summons or subpoena shall be made (a) by
delivering a copy to the attorney or party; (b) by
mailing it to the attorney or party at the attorney's or
party's last known address; (c) if no address is
known, by leaving it with the cle’k of the court; or
(d) if serviceisto be upon theattorney, by facsimile
transmission to the attorney's business facsimile
receiver.

(3) DELIVERY AND FACSIMILE TRANSMISSION:
How MADE. Délivery of a copy within this rule
means. handing it to the attorney or to the party;
leaving it at the attorney's or party’s office with a
clerk or other personin charge thereof; if thereisno
one in charge, leaving it in a conspicuous place
therein; or, if the officeis closed or the person to be
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served has no office, leaving it at the person's dwell-
ing house or usual place of abode with someperson
of suitable age and discretion then residing therein.
Facsimile transmission means transmission and
receipt of the entire document without error between
the hours of 8:00 am. and 5:00 p.m. Hawai‘i Stan-
dard Time on a court day with a cover sheet that
statesthe attorney(s) to whom it is directed, the case
name and court case number, and thetitle and num-
ber of pagesof the document.

(4) SERVICE:WHEN COMPLETED . Serviceby mail
is complete upon mailing. Service by facsimile
transmission is complete upon receipt of the entire
document by thereceiving party'sfacsimilemachine.
Service by facsimile transmission that occurs after
5:00 p.m. shall be deemed to have occurred on the
next court day.

(¢) Proof of service. Proof of service of
complaint, indictment, bench warrant, and penal
summonsshall be governed by Rue 9 of theserules.
Proof of service of papers other than thecomplaint,
bench warrant or summons may be made by written
acknowledgment of service, by affidavit or
declaration of the person making service, or by any
other proof satisfactory to the court, unlessotherwise
provided by law.

Proof of service by facsimile transmission shall
be made by a certificate of service which declares
that service was accomplished by facsimile
transmission to a specific phone number, on a
specific date and time, and which either (a) attaches
the written confirmation from the sender's facsimile
machinethat confirms the document wasreceivedin
itsentirety and without error; or (b) certifiesthat the
sender called the office being served and obtained
verbal confirmation that the document was received.

(d) Relief upon failure to receive due notice.
A party who hasfailed to receive duenotice or to be
served, or who has been prejudiced by reason that
service was made by mail or facsimile transmission,
may apply to the court for appropriate relief.

(e) Notice of entry of orders and judgments.
Immediately upon the entry of:

(1) an order prepared by aparty, the party shdl
serve natice of such entry, unless otherwise ordered
by the court;

(2) anorder prepared by thecourt, theclerk shdl
deliver or serve notice of such entry, unless
otherwise ordered by the court; or
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(3) ajudgment, the clerk shall deliver or mail to
each party thejudgment and shall make anote inthe
docket of the delivery or mailing. Lack of notice of
the entry by the clerk does not affect the time to
appeal or relieve or authorize the court to relievea
party for failure to gopeal within the time allowed,
except as permitted by Rule 4(b) of the Hawai‘i
Rules of Appellate Procedure.

(f) Filing. The filing of motions and ather
paperswith the court as required by these rules shall
be made by filing them with the clerk dof the court,
except that the judge may permit the papers to be
filed with the judge, in which event the judge shall
note thereon the filing date and forthwith transmit
them to the office of the clerk. When papers are
presented for filing, the origina shal be
accompanied with a sufficient number of copies.

(Amended April 23, 1985, effective April 23,
1985; further amended February 4, 2000, effective
July 1, 2000.)

Rule 50. CALENDARS.

The district and circuit courts may provide for

placing criminal proceedings upon appropriate
calendars. Preference shall be given to criminal
proceedings as far as practicable.
Rule 50.1. PREPARATION OF CLERK'S
MINUTES AND EXHIBIT
LISTS; WITHDRAWAL OF EX-
HIBITS.

(a) Minutes. Thecourtshall causeminutesto be
prepared for its own use and retained.

(b) Exhibits.

(1) CircuiT courT. The court shall cause an
exhibit list to be prepared that shall indicate exhibits
marked and received. Upon notice and written order
of the court, an exhibit may bewithdrawn.

(2) DistricTcouRrT. All exhibits received shall
befiled and noted onthe court calendar. Upon notice
and approval of the court, an exhibit may be
withdrawn.

(Added February 4, 2000, effective July 1, 2000.)

Rule51. EXCEPTIONS UNNECESSARY.

Exceptions to rulings or orders of the court are
unnecessary and for al purposes for which an
exception has heretofore been necessary it is
sufficient that a party, at the time the ruling or order
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of the court is made or sought, makes known to the
court the action which he desires the court to take or
his objection to the action of the court and the
groundstherefor; but if aparty hasno opportunity to
object to a ruling or order, the absence of an
objection does not thereafter prejudice him.

Rule 52. HARMLESS ERROR AND
PLAIN ERROR.
(a) Harmless error. Any error, defect,

irregularity or variance which does not affect
substantial rights shall be disregarded.

(b) Plain error. Plain errorsor defectsaffecting
substantial rightsmay be noticed although they were
not brought to the attention of the court.

Rule 53. REGULATION OF CONDUCT
IN COURTROOM.

(a) Required notice. Attorneysshall advisethe
court promptly if acaseis settled or amatter will not
proceed as scheduled. An attorney who failsto give
the court and opposing counsel such prompt advice
may be subject to sanctions as the court deems
appropriate.

(b) Effect of failure to appear or prepare. An
attorney who, without just cause, fails to appear
when required or unjustifiably fails to preparefor a
presentation to the court necessitating a continuance
may be subject to sanctions as the court deems
appropriate.

(Added February 4, 2000, effective July 1, 2000.)

Rule54. APPLICATIONAND EXCEPTIONS.
(a) Courts. These rules apply to dl penal

proceedings in all courts of the State of Hawai‘i,

except as provided in subsection (b) of thisrule.

(b) Proceedings. These rules shdl not apply to
extradition and rendition of fugitives; forfeiture of
property for violation of law; the collection of fines
and penalties; contempt procesdings which are
treated by the court as petty misdemeanors family
court proceedings under section 571-11 of Hawai‘i
Revised Statutes; and statutory proceedings inwhich
a specific procedure is provided for as part of the
statute creating the offense.

(c) Application of terms. Asusedintheserules
the followi ng definitions shall apply:

(1) "civil action” refers to a civil action in the
circuit court.
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(2) "prosecutor" means the State attorney
general, the county prosecutor or county attorney,
and any of their respective assistants or deputies,
who are authorized to prosecute defendants in the
courts.

(3) "demurrer,"” "motion to quash," "plea in
abatement,” "pleain bar," "special pleain bar," and
other words to the same effect in any statute shall be
construed to mean the motion raising a defense or
objection as provided in Rule 12.

(d) Conflict. If there is any conflict between
theserulesand the Rules of the District Courts of the
State of Hawai‘i or the Rules of the Gircuit Courtsof
the State of Hawai‘i, then the Hawai‘i Rules of Penal
Procedure shall govern.

non

Rule 55. RECORDING OF TESTIMONY
AND PROCEEDINGS.

It shall betheresponsibility of the court toinsure
that a complete record is kept of all court
proceedings in a form thet is sufficiently clear to
permit transcription of proceedings. A log shall be
kept of all such records.

(Added February 4, 2000, effective July 1, 2000.)

Rule 56. COURTS AND CLERKS.

All courts shall be deemed always open for the
purpose of filing any proper paper, of issuing and
returning process and of making motions and orders.
The clerk's office with a clek or deputy in
attendance shall be open during businesshoursonall
days except Saturdays, Sundays and holidays as
defined in Rule 45 (a).

Rule 57. WITHDRAWAL OF COUNSEL.
Withdrawal of counsel shall requiretheapproval
of the court and shall be subject to Rule 1.16 of the
Hawai‘i Rules of Professional Conduct. Where the
defendant is or may be indigent, aubstitution of
counsel shall comply with the procedure established
in Hawai‘i Revised Statutes, chapter 802. Unless
otherwise ordered, withdrawal of counsel shall not
become effective until substitute counsel appearsor
is appointed, the defendant appears pro se o the
defendant is deemed to have waived counsel.
(Added February 4, 2000, effective July 1, 2000.)

Rule 58. RESERVED.

HRPP--34

HAWAI'I RULES OF PENAL PROCEDURE

Rule 59. EFFECTIVE DATE.

Theserulestake effect on January 1, 1977. They
govern all penal proceedings thereafter commenced
and sofar asjust and practicableall proceedingsthen
pending.

Rule 60. TITLE.

These rules may be known and cited as the
Hawai‘i Rules of Penal Procedure.
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Form A

PETITION FOR POST-CONVICTION RELIEF
(Rule 40, HRPP)

Name

Prison Number

Placeof Confinement

SPP No. (tobe supplied by Clerk of the Court)

(full name of petitioner)
Petitioner,
V.
STATE OF Hawai‘i,

Respondent.

e’ N N N N N N N N N N

PETITION TO VACATE, SET ASIDE, OR CORRECT JUDGMENT
OR TO RELEASE PETITIONER FROM CUSTODY

(1) This petition must be legbly handprinted or typewritten, and signed by the petitioner under
penalty of perjury. Any false statament of a material fact may serve as the basis for
prosecution and conviction for perjury. All questions must be answered concisely in the
proper space onthe form.

2 Additional pages are not permitted except with respect to the facts which you rely upon to
support your groundsfor relief. If briefsor arguments or citation of authorities are submitted,
they should be submitted in the form of a separate memorandum.

3 Upon receipt, your petition will be filed if it isin proper order. No feeisrequired with this
petition.

4) If you do not have the necessary funds for transcripts, counsel, apped, and other costs
connected with a petition of this type, you may request permission to proceed in forma
pauperisin which event you must execute the declaration (Form B), setting forth information
establishing your inability to paythe costs. 1f youwishto proceedin formapauperis, you must
have an authorized officer at the penal institution complete the certificate asto the amount of
money and securities on deposit to your credit in any account in the institution.
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(5) Only judgments entered by one court and judge may be challenged in asingle petition. If you
seek to challenge judgments entered by different judges or divisions either in the same court
or in different courts, you mug file separate petitions as to each such judgment.

(6) Y our attention is directed to the fact that you must include all groundsfor relief and all facts
supporting such groundsfor relief in the petition you file seeking relief from any judgment of
conviction.

(7) When the petition isfully completed, the original and two copies must be mailed to the Clerk
of the Court in which the conviction was entered whose addressis
[to be stamped in by the Clerk]

(8) Petitions which do not conform to these instrucionswill be returned with anotation asto the
deficiency, and will not be processed or considered until the deficiency is cured.

PETITION
1 Name and location of court which entered the judgment of conviction under attack
(a) CaseNo.
(b) Trial judge
2. Date of judgment of conviction
3. Lengthof sentence
4, Nature of offenseinvolved (al counts)

5. What was your plea? (Check one)
(& Notguilty
(b) Guilty
() Nolo contendere
If you entered aguilty pleato one count or indictment, and a not guilty pleato another count
or indictment, give details:

6. Kind of trial: (Check one)
@ Jury -
(b) Judgeonly .
7. Did you testify at the trid?

Yes No
8. Did you appeal from the judgment of conviction?
Yes No
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9. If you did appeal, answer the following:
(a) Supreme Court No.
(b) Result
(c) Dateof result

10. Other than adirect appeal from the judgment of convictionand sentence, have you previously
filed any pditions, applications or motions with respect to this judgment in any court?
Yes No

11. If your answer to 10 is"yes," give the following information:

(@ (1) Nameof court

(2) CaseNo.
(3) Name of judge
(4) Nature of proceeding

(5) Groundsraised

(6) Did you receive an evidentiary hearing on your petition, application or motion?
Yes No
(7) Result
(8) Date of result
(b) Asto any second petition, application or motion give the same information:
(1) Nameof court
(2) CaseNo.
(3) Name of judge
(4) Nature of proceeding

(5) Groundsraised

(6) Did you receive an evidentiary hearing on your petition, application or motion?
Yes No
(7) Result
(8) Date of result
(c) Asto any third petition, application or motion, give the same information:
(1) Nameof court
(2) CaseNo.
(3) Name of judge
(4) Nature of proceeding

(5) Groundsraised

(Release: 06/04) HRPP--37



Form A HAWAI'I RULES OF PENAL PROCEDURE

(6) Did you receive an evidentiary hearing on your petition, application or motion?
Yes No

(7) Result

(8) Dateof result

(d) Didyou appedl, to the Supreme Court of Hawai‘i, the result of action taken on any petition,
application or motion?
Q) First petition, etc.

Yes (Supreme Court No. )
No

(2 Second petition, etc.
Yes (Supreme Court No. )
No

©)] Third petition, etc.
Yes (Supreme Court No. )
No

(e) If youdid not appeal from the adverse action on any petition, applicaion or motion, explain
briefly why you did not.

12.  State concisely every ground on which you clam that you are being held unlawfully.
Summarize briefly the facts supporting each ground. If necessary, you may attach pages stating
additional grounds and facts supporting same.

CAUTION: If you fail to set forth al grounds in this petition, you may be barred from presenting
additional grounds at alater date.

For your information, the following isalist of themost frequently raised groundsfor relief in
these proceedings. Each statement preceded by a letter constitutes a separate ground for possible
relief. You may raise any grounds which you have other than those listed. However, you should
raise in this petition all available grounds (relating to this conviction) on which you based your
dlegationsthat you are bei ng held in custody unlawfully.

Do not check any of theselisted grounds. If you select one or moreof these groundsfor relief,
you must allege facts. The petition will be returned to you if you merely check (a) through (j) or any
one of the grounds.

(@ Conviction obtained by pleaof guilty which was unlawfully induced or not made voluntarily
or with understanding of the nature of the charge and the consequences of the plea.

(b) Conviction obtained by use of coerced confession.

(c) Conviction obtained by use of evidence obtained pursuant to an unconstitutional search and
seizure.

(d) Conviction obtained by use of evidence obtained pursuant to an unlawful arrest.

(e) Conviction obtained by aviolation of the privilege against self-incrimination.
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(f)

(9)
(h)

(i)
()

13.

14.

15.
@
(b)
(©)

HAWAI'I RULES OF PENAL PROCEDURE Form A

Conviction obtained by the unconstitutional failure of the prosecution to disclose to the
defendant evidence favorableto the defendant.

Conviction obta ned by aviol ation of the protection against doubl e jeopardy.

Conviction obtained by action of agrand or petit jury which was unconstitutionally selected
and impanelled.

Denial of effedive assistance of counsel.

Denial of right of appeal.

Ground one:

Supporting FACTS (tell your story briefly without citing cases or law):

Ground two:

Supporting FACTS (tell your story briefly without citing cases or law):

Groundthree:
Supporting FACTS (tel | your story briefly without citing cases or law):

Ground four:

Supporting FACTS (tell your story briefly without citing cases or law):

If any of the grounds listedin 12A, B, C, and D were not previously presented, state briefly
what grounds were not so presented, and give your reasons for not presenting them:

Do you haveany petition or appeal now pending in any court asto thejudgment under atack?
Yes If so, give court names and case numbers

No
Givethe name and address, if known, of each attorney who represented you in the following
stages of the judgments attached herein:

At preliminary hearing

At arraignment and plea

At tria
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(d)
(€)
()
)

16.

17.

(@

(b)

(©)

At sentencing

On appeal

Inany post-conviction proceeding

On appeal from any adverse ruling in a post-conviction proceeding

Wereyou sentenced on more than one count of acharge or an indictment, or on morethan one
charge or indictment, in the same court and at approximately the same time?

Yes No

Do you have any future sentence to serve after you complete the sentence imposed by the
judgment under attack?

Yes No

If s0, givethe case number and the name and location of court which imposed sentence to be
served in the future:

And give date and length of sentence to be served in the future:

Have you filed, or do you contemplate filing any petition attacking the judgment which
imposed the sentence to be served in the future?
Yes No

Wherefore, petitioner prays that the Court grant all relief to which the petitioner may be

entitled i n this proceeding.

Signature of Attorney (i f any)

| declare (or certify, verify, or state) under penalty of perjury that the foregoing is true and

correct. Executed on (date)

Signature of Petitioner

(Amended effective April 28, 1994, May 11, 1995, October 8, 1996.)
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FORM B

IN FORMA PAUPERIS DECLARATION

[Insert appropriate court]

DECLARATION IN SUPPORT

(Petitioner) OF REQUEST

TO PROCEED
V. IN FORMA PAUPERIS
State of Hawai‘i

I, , declare that | am the petiti oner in the above entitled case; that in

support of my petition to proceed without being required to prepay fees, costs or give security therefor, | stae
that because of my poverty, | amunableto pay the costs of said proceeding or to give security therefor; that
| believe | amentitled to relief.

1

Are you presently employed?

Yes No

a If the answer is"yes," state the amount of your salary or wages per month, and give the name
and address of your employer.

b. If the answer is "no," state the date of last employment and the amount of the salary and
wages per month which you received.

Have you received within the past twelve months any money from any of the following sources?

a Business, profession or form of self-employment?
Yes No

b. Rent payments, interest or dividends?
Yes No

C. Pensions, annuities or life insurance payments?
Yes No

d. Gifts or inheritances?
Yes No

e Any other sources?
Yes No

Do you own any cash, or doyou have money in achecki ng or savings account? (Include any fundsin
prison accounts.)
Yes No
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If the answer is"yes," state the total value of the items owned.

4, Do you own red estate, stocks, bonds, notes, automabiles, or other valuable property (excluding
ordinary household furnishings and clathing)?
Yes No

If the answer is"yes," describe the property and state its approximate val ue.

5. List the personswho are dependent upon you for support, state your relationship to those persons, and
indicate how much you contribute toward their support.

| declare (or certify, veify, or state) under penalty of perjury that the foregoing istrue and correct.
Executed on (date)

CERTIFICATE

| hereby certify that the petitioner herein hasthe sum of $ on account to hig/her credit at the

institution where he/she is confined. | furthe certify that petitioner likewise has the following seaurities to
his/her credit according to the records of said

Authorized Officer of Institution

(Added May 11, 1995, effective May 11, 1995.)

HRPP--42 (Release: 06/04)



HAWAI'I RULES OF PENAL PROCEDURE Form C

Form C

WAIVER OF PHYSICAL PRESENCE; SUBMISSION OF PLEA

IN THE DISTRICT COURT OF THE WAIVER OF Case Number:

CIRCUIT PHY SICAL PRESENCE:

DIVISON SUBMISSION OF PLEA
STATE OF HAWAI‘l vs (DEFENDANT) Police Report Number:
CHARGE(S): VIOLATION OF H.R.S. SECTION(S) AMENDED CHARGE(S):

In accordance with Rule 43, Hawai‘i Rules of Penal Procedure:

1.

(Release: 06/04)

| understand that | have the right to be present at the arraignment, at pretrial
proceedings, at thetime | enter my pleaand at my sentencing. | voluntarily waive (give
up) my right to be present at al of these proceadings. | authorize my lawyer to
represent mein all of these proceedings without my presence. | also give up my right
to be questioned in gpen court.

| plead: [] GUILTY OR [] NO CONTEST
to the: []ORIGINAL OR [] AMENDED charge(s) listed above.

My birth dateis (m/dly)andlam ___ yearsold.
My socia security number is - - .

| have completed years of education.

| speak, read, write, and understand the English language. If this document was
interpreted, it shall include thelanguage interpreted, the interpreter's name, and the
interpreter's signature.

My mind isclear. | am not ill. | did not take any unprescribed medication, alcohol or
any illegal drugswithin 48 hours prior to signing this document, except
which does not affect my ability to understand this document.

My lawyer explained the charge(s) against me. | understand the charge(s). | tdd my
lawyer everything | know about the case. My lawyer explained the government's
evidence against me, the facts which the government must prove in order to convict
me and my possble defenses.

| understand that by pleading | give up my right to atrial by ajury or by the court. |
know that in atrial, the government isrequired to prove my guilt beyond areasonable
doubt, that | can see, hear and question the witnesses who testify against me, and that
| can call my own witnessesto testify for me and that | also understand that | havethe
right to take thestand to testify or | have theright not to testify at trial.
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7.

10.

HAWAI'I RULES OF PENAL PROCEDURE

| understand that the maximum penadties are: $ fine or
days/months/year in jail or both.

INITIAL ONE:
[ ] Afterdiscussingal theevidenceand receivingadvicefrom my lawyer, | plead
GUILTY because (give abrief factual statement of what the Defendant did):

[ ] Afterdiscussingall theevidenceand receiving advicefrom my lawyer, | plead
NO CONTEST because | do not wish to contest the charge(s) against me.

| plead of my own free will. No one is pressuring or threatening me or anyone close
to meto force meto plead. | am not taking the blame or pleading to protect someone
else from prosecution.

| have reached the following agreement with the Prosecuting Attomey (give a brief
statement):

INITIAL ONE:

[ ]
[ ]

11.

12.

13.

14.

| understand that the court is not bound by this agreement. If the court does not follow
the agreement, | cannot withdraw my plea.
No one has promised me any kind of deal or favor or leniency if | plead.

| understand that the court isnot required to grant any request for adeferred acceptance
of aguilty or no contest plea.

| consent to the court imposing sentencewithout me being present. | further understand
that non-compliance with the court's judgment or order will result in the issuance of
a bench warrarnt, subjecting me to being arrested and having to appear in court.

| understand that if | am not acitizen of the United States, aconviction of thisor these
offenses may result in deportation, exclusion from admission to the United States, or
denia of naturalization.

| declare under penalty of perjury, that | am the person chargedwith these offensesand
affix my fingerprint hereto. | further acknowledge that | signed this form after
reviewing it with my attorney. | amn satisfied with my attorney's advice and
representation.

DATED this day of , 20
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Defendant’ s Signature:

Address:;

Phone No.:

Language Interpreted:
Interpreter’ s Name:
Interpreter’ s Signature:

HAWAI'I RULES OF PENAL PROCEDURE Form C

Defendant must affix right thumbprint
in above box with black ink

DECLARATION OF COUNSEL

Ascounsdl for the defendant and as an officer of the Court, | certify the following:

1. | explained thedefendant's right to be presert.

2. The defendant represented to me that he/she does not wish to be present and that
he/she wishes the proceedings to be conducted in his/her absence.

3. | read and explained this document to the defendart.

4. The statements contained herein conform with my understanding of the def endant's
position.

5. | believe the def endant understandsthe document in its entirety.

6. The defendant's pleais vol untary.

7 The defendant understands the nature of the charge and the possible consequences.

DATED this day of , 20

Approved and so ordered:
Attorney far the Defendant Judge of the Above Entitled Court

(Added July 24, 1996, effective August 26, 1996.)
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Form D

WAIVER OF PHYSICAL PRESENCE; SUBMISSION OF PLEA;

PRO SE DEFENDANT
IN THE DISTRICT COURT OFTHE WAIVER OF PHYSICAL Case Number:
CIRCUIT PRESENCE: SUBMISSION OF
DIVISON PLEA; PRO SE DEFENDANT
STATE OF HAWAI‘l vs (DEFENDANT) Police Report Number:
CHARGE(S): VIOLATION OF H.R.S. SECTION(S) AMENDED CHARGE(S):

In accordance with Rule 43, Hawai‘i Rules of Penal Procedure:

1 | am proceeding without an attorney and | have full knowledge of thefollowing: (Each
box must be initialed by Defendant).

[ 1 Thecomplaint(s) and/or oral charge(s) set(s) out what the State claims | did.
| have read the complaint(s) and/or was present in Court when the oral
charge(s) was (were) read. | know the State must prove what is stated in the
charge(s) or complaint(s) in order to convict me.

[ ] [ understand the charge(s) against me.

[ ] I understand that | have the right to be present at the arraignment, at pretrid
proceedings, at the time | enter my plea and at my sentencing. | voluntarily
waive (give up) my right to be present at all of these proceedings. | also give
up my right to be questioned in gpen court.

[ 1] [lunderstand that by pleading | give up my right to aspeedy and public trial by
the court or by ajury if, the law so provides. | know that in a trial, the
government isrequired to provemy guilt beyond areasonabledoubt, that | can
see, hear and question witnesses who tegify against me, and that | can call my
own witnesses to testify for me. | al'so understand that | have the right to take
the stand to testify or | have theright not to testify at trial.

[ 1 || understand that an attorney can help me: (a) investigate my case, call
witnesses, and obtain evidence; (b) research the law and present legal issues
on my behalf and present defenses to the charge(s); (¢) know and explain
courtroom procedures and argue my case; and (d) negotiate with the
Prosecuting Attorney for areduced charge or lesser antence. | understand that,
if | walvemy right to an attorney, | give up that assistanceand will haveto do
these things by myself.
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[ T [lunderstand my right to berepresented by an attorney. | can either hire my own
attorney or ask the court to appoint oneif so required.l choose to give up my
right to alawyer and | desireto represent myself.

[ 1] Mymindisclear. | am not ill. | did not take any unprescribed medication,
alcohol or any illegal drugs within 48 hours prior to signing this document,
except which does not affect my ability to underdand this
document.

[ 1 | understand that the maximum penalties are: $ fine or

days/months/year in jail or both. (If you are being prosecuted for multiple
offenses, complete the attached form)

(INITIAL ONE) I plead: [ JGUILTY OR [ ] NOCONTEST
(INITIAL ONE) tothe [ ] ORIGINAL OR [ ] AMENDED charge(s) listed

above.
My birth dateis (m/dly) and | am yearsold.
My social security number is - - :
| have completed years of education.

| speak, read, write, and understand the English language. If this document was
interpreted, it shall include the language interpreted, the interpreter's name, and the
interpreter's signature.

INITIALONE: I[ ]Jan[ ]amnoton probationor parole; | know that thisplea
might provide a basis for revocation of my probation or parole.

| offer my pleafreely and voluntarily and with full understanding of all the matters set
forth in the complant. No oneis pressuring or threatening me or anyone close to me
to force me to plead. | am not taking the blame or pleading to protect someone else
from prosecution.

INITIAL ONE:
[ 1 |Iplead GUILTY because (Give a brief factua statement of what you
did):

[ ] | plead NO CONTEST because | do not wish to contest the charge(s) against
me.

| understand that the Prosecuting Attorney may provide reports or information to
establish afactual basis for the plea and/or for sentencing recommendations.
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8. | have reached the following agreement with the Prosecuting Attomey (give a brief
statement):
INITIAL ONE:

[ ] lunderstand that the court isnot bound by this agreement. If the court does not follow
the agreement, | cannot withdraw my plea.
[ 1 Noonehaspromised meany kind of deal or favor or leniency if | plead.

9. | have full knowledge of the following: (Each box must be initialed)

[ ] | consentto the court imposing sentence without me being present and without me
making a statement. | waive (give up) theright to have apresentence report presented
to the court, if required by law. | further understand that non-compliance with the
court's judgment or order will result in the issuance of abench warrant, subjecting me
to being arrested and having to gopear in court.

[ 1 [lunderstandthatif | am not acitizen of the United States, aconviction of this or these
offenses may result in deportation, exclusion from admission to the United States, or
denial of naturalization.

[ ] | declare under penalty of perjury, tha | am the person charged with the offense(s)
listed above and affix my fingerprint hereto.

DATED this day of , 20

Defendant’ s Signature:
Address:

Phone No.:

L anguage | nterpreted:
Interpreter’ s Name:
Interpreter’ s Signature:

Defendant must affix right thumbprint
in above box with black ink

Prosecutor Approved and so ordered:
[ 1] Objects
[ ] Doesnot object
[ ] Takesnoposition

Judge of the Above Entitled Court (Date)

(Added July 24, 1996, effective August 26, 1996.)
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Form E

WAIVER OF PHYSICAL PRESENCE; SUBMISSION OF PLEA;
PRO SE DEFENDANT; ATTACHMENT "A"

IN THE DISTRICT COURT OF THE
CIRCUIT
DIVISON

WAIVER OF PHYSICAL Case Number:
PRESENCE: SUBMISSION OF
PLEA; PRO SE DEFENDANT;

ATTACHMENT “A”

STATE OF HAWAI‘l vs (DEFENDANT)

Police Report Number:

CHARGE(S): VIOLATION OF H.R.S. SECTION(S)

AMENDED CHARGE(S):

In accordance with Rule 43, Hawai‘i Rules of Penal Procedure:

[ ] I understand that the maximum possible penalties are:
OFFENSE # 1. H.R.S. Section:

$ Fine or days/months/year in jail or both.
OFFENSE # 2. H.R.S. Section:

$ Fine or days/months/year in jail or both.
OFFENSE # 3: H.R.S. Section:

$ Fine or days/months/year injail or both.
OFFENSE # 4. H.R.S. Section:

$ Fine or days/months/year in jail or both.
OFFENSE # 5: H.R.S. Section:

$ Fine or days/months/year in jail or both.
OFFENSE # 6: H.R.S. Section:

$ Fine or days/months/year in jail or both.
OFFENSE # 7: H.R.S. Section:

$ Fine or days/months/year injail or both.
OFFENSE # 8: H.R.S. Section:

$ Fine or days/months/year in jail or both.
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OFFENSE #9 H.R.S. Section:

$ Fine or days/months/year injail or both.
OFFENSE #10: H.R.S. Section:

$ Fine or days/months/year in jail or both.
DATED this day of , 20

Signature of Defendant

(Added July 24, 1996, effective August 26, 1996.)
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SCHEDULE A
DISTRICT COURT DIVISIONS UNDER RULE 18
Column 1 of this schedule sets out the division desgnation within the judicial circuit, Column 2 sets
out the division boundaries, and Colurm 3 sets out the location of the courthouse for the division. Whenever

in Column 2 land areas are referred to by name, the same refers to the districtsinto which the State is divided

by and the respective boundaries thereof as set forth in section 4-1 of the Hawai‘i Revised Statutes, as
amended.

Column 1 Column 2 Column 3

THE DISTRICT COURT OF THE FIRST CIRCUIT

Honolulu Division Honolulu Honolulu
‘Ewa Division ‘Ewa Pearl City
Wai‘anae Division Wai‘anae Wai‘anae
Waialua Division Waialua Wahiawa
Wahiawa Division Wahiawa Wahiawa
Ko‘olauloa* Division Ko‘olauloa Kaneohe
Ko'olaupoko* Division  Ko‘olaupoko Kane'ohe

* Thisruleusesfile spelling found in Hawai‘i Revised Statutes 88 4-1 (Supp. 1992). Thebook Place

Names of Hawai‘i by Pukui, Elbert and Mookini (University of Hawai‘i Press, 1974) spellsthenames
as two words: Ko'olau Loa and Kgolau Poko.

THE DISTRICT COURT OF THE SECOND CIRCUIT

Wailuku Division Wailuku and Makawao  Wailuku
HanaDivision Hana Hana
Lahaina Division Lahaina Lahaina
Molokai Division Molokai Kaunakakai
Lanai Division Lanai Lanai City
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THE DISTRICT COURT OF THE THIRD CIRCUIT

Puna Division

North & South Hilo

Division

Hamakua Division

North Kohala
Division
South Kohala
Division

North & South Kona

Division
Kau Division

North & South Hilo

North Kohala

South Kohala

North & South Kona

Keaau
Hilo
Honoka'a

Kapaau
Kamuela

K ealakekua
Naaehu

THE DISTRICT COURT OF THE FIFTH CIRCUIT

Lihu'e Division
Koloa Division
Waimea Division
Hanalel Division

Lihu'e and Kawaihau

Lihue
Koloa
Waimea
Hanalei

(Added June 1, 1993, effective July 1, 1993, amended June 23, 1994, effective June
23, 1994.)
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